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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MARJORIE MURTAGH COOKE, 

Plaintiff, 

V. 

MARK ROSENKER, Chairman, 
National Transportation Safety Board, 



No. l:06-cv-01928-JDB 



REPLY IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND 
MOTION TO STRIKE (CORRECTED VERSION) 

I. Motion to Strike Jury Demand Is Unopposed 

NTSB included a Motion to Strike the Jury Demand with its Motion for Summary 
Judgment ("MSJ"). See R. 24, Exh. 1. Plaintiff filed no opposition to this Motion to Strike. 
Thus, for all the reasons presented in the Defendant's Motion, Plaintiff's request for a jury trial 
should be denied, and Defendant's Motion to Strike should be granted. 

II. Plaintiff has No Cause of Action for Constructive Discharge 

A reasonable interpretation of Plaintiff's alleged facts and argument led to a potential 
claim of constructive discharge, NTSB argued in its Motion why such a claim is invalid. In her 
response. Plaintiff includes in the title of subpart III, "Plaintiff. . .Does Not Allege Constructive 
Discharge. . . ." R. 30 at 14. Therefore, for the sake of clarity and to the extent that Plaintiff alleges 
constructive discharge in name or theory, because the Defendant's Motion is unopposed, it should 
be granted. Plaintiff's claim of constructive discharge should be dismissed. 

III. Under FLSA, Plaintiff First Engaged in Protected Activity on April 16, 2005. 
An employee engages in FLSA protected activity when she has (1) filed any complaint; (2) 

instituted or caused to be instituted any proceeding under or related to the FLSA; (3) testified or is 
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about to testify in any FLSA proceeding; or (4) served or is about to serve on an industry 

committee. 29 U.S.C. § 215(a)(3). Plaintiff is artful in her attempt to argue that she initiated 

protected activity in 2004; however, her interpretation contradicts the majority of case law. The 

Second and Fourth Circuits apply the narrowest interpretation of filing a complaint, following the 

plain language of the statute and limiting the application of § 215 to cases in which a formal 

complaint has been filed. The First, Fifth, and Ninth Circuits, which were relied upon by the this 

Court in deciding Haile-Iyanu , discussed below, allow less formal complaints to qualify for 

protection, but only where they meet some minimum qualifications. These minimum 

qualifications require that complaints: 1) be in writing; 2) clearly assert statutory rights; and 3) 

implicate a formal complaint process. See Lambert v. Ackerley , 180 F.3d 997, 1006 (9* Cir. 

1999); Valerio v. Putnam Associates Inc. . 173 F.3d 35, 42 (f Cir. 1999). The complaint process 

in the present case does not meet the minimum requirements of this middle approach, either. 

Finally, the broadest interpretive approach (and now followed by the fewest circuits) is followed 

by the Sixth and Eleventh Circuits, finding most complaints about potentially unlawful working 

conditions to be covered by the provisions of § 215. These cases demonstrate that Plaintiff's 

protected activity began in April 2005. See R. 23' , Exh. 1. 

A. As a Matter of Law, Plaintiff Did Not Engage in Protected Activity in April 
2004 

Plaintiff alleges that she engaged in protected activity in April 2004 when "she informed 

[Ms. Fugleman] Conners that Cooke was the only Director of the four modal investigation offices 

without SFS status and that as a result she made substantially less money than all three of her male 



"R." followed by a number refers to the document identified at that number on this Court's docket 
entries. 
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counterparts." See R. 6 at 1[ 13? Plaintiff relies on Haile-Iyanu v. Central Parking System of VA, 
2007 WL 1954325 at *3 (D.D.C. 2007), to assert the point that the "vast majority"^ of Federal 
circuits have held that "the anti-retaliation provision of the FLSA, §215(a)(3), protects informal 
complaints." R. 30 at 1 1. In doing so Plaintiff ignores the fact that Haile-Iyanu does not represent 
the majority opinion of the judges in this District who have commented on this issue, as this 
Court has noted that the "narrow holdings of the Second and Fourth Circuits[,]"which have found 
that informal oral complaints do not constitute protected activity, "are more consistent with 
FLSA's language...." Rodriguez v. Puerto Rico Fed. Affairs Admin. , 338 F.Supp.l25, 130-31 
(D.D.C. 2004) (Robertson, J.). 

In Mansfield v. Billington . 432 F. Supp. 2d 64 (D.D.C. 2006), this Court asserted that the 
plain language of the EPA's retaliation provision, which discusses the filing of "any complaint" in 
the context of formal legal actions, 29 U.S.C. § 215(a)(3), expressly limits the scope of its 
application. Id at 74 (citing Ball v. Memphis Bar-B-0 Co. Inc.. 228 F.3d 360, 364 (4th Cir. 
2000)). Plaintiff, however, puts undue emphasis on the word "any", in an attempt to broaden the 
Mansfield holding and reconcile it with Haile-Iyanu , as well as reflect the false idea that "the 
FLSA protect employees engaging in informal or formal processes." R. 30 at 12.^ Plaintiff fails 
to acknowledge that FLSA protection applies following any complaint that is filed. See 29 U.S.C. 



Plaintiff's Opposition cited to Defendants MS J incorrectly, claiming that "Defendant admits [that 
Plaintiff] attempted to meet with Conners to discuss her unequal pay on numerous additional occasions 
[after April 2004], but that Conners refused to meet with her." Plaintiffs Opposition at 10. Defendant 
does not make such an admission. Rather, in starting one sentence that Plaintiff quoted with "Plaintiff also 
states that...", Defendant intended to simply acknowledge Plaintiff's allegations regarding her conversation 
with Ms. Engleman-Conners. See R. 24 Exh. 1. 
' Apparently, Plaintiff considers seven of thirteen circuits (53%) to constitute a "vast majority." 

The Court in Hicks v. Association of American Medical Colleges supports the more expansive 
Haile-Iyanu view regarding informal complaints to EEO counselors, but held that informal complaints to 
supervisors do not constitute protected activity under FLSA. See Hicks, 503 F. Supp. 2d. 48, 54 (D.D.C. 
2007). 

* Plaintiff later acknowledges that Mansfield cannot be reconciled with Haile-Iyanu by explaining 

that an "external, formal commencement of a claim" is required to trigger retaliation under FLSA, as 
explained by "the more restrictive Mansfield standard." R. 30 at 14. 

3 
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§ 215(a)(3). Therefore, regardless of the nature of any conversations that Plaintiff had with Ms. 

Engleman Connors in 2004, none of them were filed complaints that could constitute protected 

activity under FLSA.^ 

B. As a Matter of Law, Plaintiff Did Not Engage in Protected Activity in 
February 2005 

Plaintiff also alleges that she engaged in protected activity under FLSA because she 
"initiated a formal complaint" on February 7, 2005. See R. 6 at •![ 20; R. 30 at 14 (emphasis 
omitted). However, the inconsistency of Plaintiff's arguments expose the fact that neither 
Plaintiff's conversation with Ms. Engleman Conners in April 2004 nor her informal EEO 
complaint of February 2005 constitute protected activity under FLSA. In her first argument 
alleging protected activity, Plaintiff accentuates the term "any complaint" to promote the idea that 
any verbal complaint constitutes protected activity under FLSA. See R. 30 at 12. Next, in her 
argument promoting her February 2005 actions as protected activity. Plaintiff highlights the idea 
of a "formal" complaint in order to couch those actions as sufficient to trigger retaliation under the 
Mansfield standard. Id. at 13 ("Defendant's citations to the 'informal complaint' cases are 
irrelevant. . . ."). Plaintiff has not presented alternative arguments, and therefore she cannot argue 
both sides of the issue.' 

Nevertheless, Plaintiff now claims that she filed her formal EEO complaint by initiating 
contact with an EEO Counselor on February 7, 2005. Id at 13. Plaintiff again turns to Mansfield , 



Plaintiff's discussion of the content of her April 2004 conversation with Ms. Engleman Conners is 
irrelevant to the legal point at issue because it pertains to Equal Pay Act discrimination claims that are 
being litigated currently in the Court of Federal Claims. 

If Plaintiff truly believes that "any complaint" is sufficient to constitute protected activity, then 
there would be no value in also alleging that she filed a formal complaint as well. In the same vein, if 
Plaintiff truly believes that a "formal complaint" is the true trigger of protected activity, then there is no 
possible way that she engaged in such protected activity as early as April 2004, when she conversed with 
Ms. Engleman Conners regarding her concerns over her pay. Moreover, such an argument negates 
Plaintiff's original reliance on Haile-Iyanu , in which the Court found that "FLSA... protects informal 
complaints." Haile-Iyanu , 2007 WL 1954325 at *3. 

4 
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but uses an unrelated point to attempt to illustrate that a complaint is filed when an individual 
'"initiates' her administrative charge with the EEOC." R. 30 at 13 ( citing Mansfield , 432 F. Supp. 
2d at 71).^ As Defendant has explained previously, the Court in Mansfield recognized that Title 
VII protects employees who have ''opposed any practice made an unlawful employment practice 
by this subchapter", 42 U.S.C. § 2000e-3(a) (emphasis added), but it contrasted this reading to the 
considerably less inclusive language of the EPA's anti-retaliation provision, which that only 
protects the filing of complaints in the context of specific formal actions. Mansfield , 432 F. Supp. 
2d at 74 ( citing Lambert v. Genessee Hosp.. 10 F.3d 46, 55 (2d Cir. 1993). 

Assuming arguendo that Mansfield does provide that "initiating" something constitutes 
the filing of a complaint. Plaintiff applies this term incorrectly to the Code of Federal Regulations 
in a futile attempt to assert that FLSA requires merely that an individual initiate a conversation 
with an EEO Counselor to engage in protected activity. Perhaps Plaintiffs misquotation of 29 
C.F.R. §1614.105(a)(l)\ in omitting the word "contact", is indicative of the fact that she also 
ignores that this Section is entitled "Pre-complaint processing". See 29 C.F.R. §1614.105; R. 30 
at 13. A Regulation subsection that describes specifically a prerequisite cannot simultaneously 
describe the end result. Section 1614.105(a)(1), which explains that an aggrieved person must 



The argument that Plaintiff cites to explain this point is actually a discussion about a plaintiff 
exhausting her administrative remedies under Title VII of the Civil Rights Act of 1964. See Mansfield , 432 
F. Supp. 2d at 71 ("[T]he plaintiff filed her administrative charge alleging discrimination [, fulfilling] Title 
VII's requirement that the plaintiff initiate an administrative charge .... The defendant . . . has not 
demonstrated that the plaintiff failed to exhaust her administrative remedies ....") (internal citations 
omitted). 
' 29 C.F.R. § 1614.105, entitled "Pre-complaint processing", states: 

(a) Aggrieved persons who believe they have been discriminated against on the basis of race, color, 
religion, sex, national origin, age or handicap must consult a Counselor pnor to filing a complaint in order 
to try to informally resolve the matter . 

(1) An aggrieved person must initiate contact with a Counselor within 45 days of the date of the 
matter alleged to be discriminatory or, in the case of personnel action, within 45 days of the effective date 
of the action, 
(emphasis added). 
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contact a counselor before filing a complaint, cannot state that contacting a counselor constitutes 
filing the complaint itself. 

Plaintiff's additional arguments to support Plaintiffs untenable position are equally 
misguided. Plaintiff cites Weber v. Battista. 494 F.3d 179, 182-183 (D.C. Cir. 2007), to assert that 
a "claimant files claim for retaliation for raising equal pay act claim by initiating contact with an 
EEO counselor[.]" However, the Court in Weber cites 29 C.F.R. §1614.105(a)(l) in the same way 
that Defendants have above, and even goes further, adding that "The [Office of Equal 
Employment Opportunity] 'shall dismiss' the complaint insofar as it 'raises a matter that has not 
been brought to the attention of a Counselor and is not Uke or related to a matter that has been 
brought to the attention of a Counselor.'" Weber . 494 F.3d at 183 ( quoting 29 C.F.R. § 
1614.107(a)(2)). Clearly, contact with an EEO Counselor (an "informal complaint") is required 
before a "formal" complaint can be filed. Therefore, Plaintiff did not file a complaint, or engage 
in protected activity, when she contacted an EEO counselor on February 7, 2005. '" 

IV. Plaintiff Has Not Created a Presumption of Causation 

Plaintiff claims that the decision to cancel the first vacancy announcement and re-advertise 
the SES Director of OMS position were adverse actions from which she suffered due to the 
agency's retaliation against her for filing a complaint under the Equal Pay Act. She has not 
demonstrated, however, a causal connection between her alleged protected activity in April 2004 
(her conversation with Chairman Engleman Conners) and the alleged adverse action of January 
2005 (readvertisement of the position). 



Plaintiff's reference to Warren v. Leavitt is inapposite because the Courts recognition that one must 
contact an EEO Counselor within 45 days of an adverse action was applied in the context of exhausting 
one's administrative remedies under Title VII. See Warren , 2008 WL 441772 at * 1 (D.C. Cir. 2008). 
Plaintiffs references to Bell v. Gonzales. 398 F.Supp. 2d 78 (D.D.C. 2005), and Childers v. Slater , 44 F. 
Supp. 2d 8 (D.D.C. 1999), are also inapposite because they apply to Title VII actions. 

6 
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A plaintiff may demonstrate the requisite causal relationship by showing that her employer 
had knowledge of her protected activity and that the adverse action took place shortly thereafter/^ 
This Court also has noted that "where 'mere temporal proximity' is the only evidence of causation, 
the proximity must be 'very close,'" and that a three to four month proximity has been held to be 
insufficient. Chandamuri v. Georgetown Universitv . 274 F. Supp. 2d 71, 85 (D.D.C. 2003) 
(quoting Clark County Sch. Dist. , 532 U.S. at 273). Finally, this Court has recognized that certain 
periods "are insufficient as a matter of law to support a stand-alone inference of a causal 
connection." Kwon v. Billington , 370 F. Supp. 2d 177, 187 (D.D.C. 2005) (Bates, J.) (citing 
Buggs V. Powell . 293 F. Supp. 2d 135, 149 (D.D.C. 2003) (seven months too long).'' 

Assuming arguendo that Plaintiff engaged in protected activity in April 2004,' ^ the first 
action that Plaintiff alleges was retaliatory was too attenuated from alleged protected activity to 
constitute retaliation. Plaintiff alleges that she engaged in protected activity when she spoke with 
Ms. Fugleman Conners in April 2004. The first retaliatory adverse action that Plaintiff claims, 
namely, that "the NTSB re-advertised the position for Director of OMS even though Ms. Murtagh 
Cooke applied for and was deemed qualified for the position", took place in January 2005, nine 
months later. R. 30 at 15. As recognized by this Court as a matter of law, this action (and 
therefore all of the adverse actions alleged by Plaintiff) is too attenuated from the alleged 
protected activity of April 2004 to establish a presumption of causal connection by way of 



" Mills V. Winter, 540 F.Supp. 2d 178, 188 (D.D.C. 2008) (citing Holcomb v. Powell , 433 F.3d 889, 

903 (D.C. Cir. 2006)). The temporal proximity must be "very close." Id (citing Clark County Sch. Dist. v. 

Breeden . 532 U.S. 268, 273 (2001)). 

'- See also Woods v. Bentsen , 889 F. Supp. 179, 187 (E.D. Pa. 1995) ("Courts generally hold that if 

at least four months pass after the protected activity without employer reprisal, no inference of causation is 

created."). 

The decision to cancel the vacancy announcement and readvertise occurred before both filing of the 
formal EEO complaint in April 2005 and plaintiffs contact with the EEO office to commence the informal 
counseling process. Thus, should Defendant prevail on its contention that Plaintiff did not engage in 
activity protected under the FLSA before filing her written complaint, or even before engaging in the 
counseling process. Plaintiffs claim in this regard should be dismissed. 
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temporal proximity. Furthermore, as Plaintiff alleges no other reprisals and has presented no 
direct evidence of causation during this time period, Plaintiff has failed to establish the causal 
connection prong of a prima facie case of retaliation/"^ 

V. Plaintiff Does Not Establish Causation Through Direct Evidence 

Plaintiff purports to set forth direct evidence of animus by Ms. Engleman Conners and Mr. 
Campbell toward Plaintiff in an attempt to establish a causal connection between her alleged 
protected activity and the alleged retaliatory actions. R. 30 at 18-19. However, the acts are not 
"examples of direct evidence of animus" and do not establish any causation. 

Plaintiff reports out of context the comment by Ms. Engleman Conners that Plaintiff's 
request to equalize her pay during their April 2004 conversation was "as that of a "small child ... 
upset that you didn't buy them the toy.'" R. 30 at 18. When placed in context, this comment 



Plaintiff's claim that a disagreement regarding whether Ms. Engleman Conners spoke with Mr. 
Campbell regarding Plaintiff's concerns about her pay is sufficient to defeat a summary judgment motion is 
incorrect. See R. 30 at 17-18 n.4-5. The issue is immaterial. 

"The mere existence oi some alleged factual dispute between the parties" will not defeat 
summary judgment; "the requirement is that there be no genuine issue of material fact." 
[ Anderson v. Liberty Lobby, Inc. , 477 U.S. 242, 247 (1986)]. A fact is "material" if a 
dispute over it might affect the outcome of a suit under governing law; factual disputes 
that are "irrelevant or unnecessary" do not affect the summary judgment determination. Id 
at 248. An issue is "genuine" if "the evidence is such that a reasonable jury could return a 
verdict for the nonmoving party." Id^ If there are no genuine issues of material fact, the 
moving party is entitled to judgment as a matter of law if the nonmoving party "fails to 
make a showing sufficient to establish the existence of an element essential to that party's 
case, and on which that party will bear the burden of proof at trial." [ Celotex Corp. v. 
Catrett . 477 U.S. 317, 322 (1986)]. 

Holcomb V. Powell , 433 F.3d at 889 (emphasis in original). Even if Ms. Engleman Conners relayed a 
conversation with Plaintiff to Mr. Campbell on the same day that the conversation occurred in April 2004, 
the alleged first adverse action is too attenuated for a causal connection to be considered. See R. 30 at 19. 
Furthermore, whether Plaintiff told Mr. Campbell about her concerns herself is immaterial, as Plaintiff 
testified that each of those alleged conversations took place before April 2004, when Plaintiff claims she 
first engaged in protected activity (had a conversation with Ms. Engleman Conners regarding her pay). See 
R. 30, Exh. 28 at 56-58. As a result, any dispute regarding whether Ms. Engleman Conners spoke with Mr. 
Campbell about Plaintiffs concerns is irrelevant, and therefore, not a material fact. Summary judgment is 
not precluded. 



Case 1 :06-cv-01 928-JDB Document 32 Filed 06/25/2008 Page 9 of 25 

cannot be viewed as direct evidence of retaliatory animus. See Id., Exh. 2 at 58:13-14. In further 

describing Plaintiffs request, Ms. Engleman Conners explained that "[f]irst of all, [Plaintiff] 

didn't say to equalize. She didn't suggest that. It's just like, "I'm not an SES so you have to make 

up for it." I mean, that was the context." Id. at Exh. 2 at 58:8-1 1. Ms. Engleman Conners went 

on to add that she 

didn't judge it one way or another other than its uniqueness in the request. When I 
say bizarre, I'm not saying negative, I'm saying unusual, different, something I 
hadn't experienced and I didn't completely understand. And normally, when - my 
experience has been if someone comes and says I want a raise or I want a new job 
or this or that, they kind of lay out their case. They pitch it to you. Not a 
declaratory sentence. So it was a unique — it was just unique. I said I would look 
into it and, I mean, that's all I could do at the time. 

Id. at Exh. 2 at 59:21-60:10. Although there is no dispute that Ms. Engleman Conners made the 

comment that Plaintiff alleges, when put into context one can see that the comment reflected her 

confusion regarding the situation, not animus towards Plaintiff. 

Further, in alleging that Ms. Engleman Conners "refused" to meet with Plaintiff after their 

April 2004 meeting. Plaintiff mischaracterizes Ms. Engleman Conners' testimony in order to 

create a non-existent animus toward Plaintiff. See R. 30 at 18. For most of the time of which 

Plaintiff complains, Ms. Engleman Conners "was genuinely busy and did not have the time to 

meet with her." Id. at Exh. 1 at F4 at 4. Furthermore, Ms. Engleman Conners also explained that 

"when I was in the building, I was always accessible, so I never really worried that much because 

people usually didn't try to have formal meetings with me because they would just grab me in the 

hall. That's usually when I had most of my discussions with folks." Id at Exh. 2. at 73:17-22. 

Moreover, Ms. Engleman Conners testified, 

the reason I was not concerned about [rescheduling a meeting with Plaintiff] was 
because I saw Marjorie. I never — I would see Marjorie. If it was such an urgent 
matter, there were many times when she could have said, "Hey, Ellen," or stay after 
a meeting, or approach me in the hallway, or in the ladies' room, or any number of 
times when we would share the same room or something like that. I had a very 
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informal opportunity. People would come to my doorway, walk right in, "Hey, 
Chairman. Can we chat?" "Sure." There was so — this was just standard. She 
was — [Plaintiff] sent in an e-mail, that's fine. But she could have just come right 
through the front door, that would have been fine, too. 

IdatExh. 2. at 154:1-22. 

Later on, Ms. Engleman Conners "knew the SES slot for the OMS Director job was being 
processed, [and therefore she] felt it was not appropriate to meet." Id. at Exh. 1 at F4 at 4. Thus, 
even though Ms. Engleman Conners and Plaintiff did not meet regarding Plaintiff's request for 
overtime pay after April 2004, the circumstances in their greater context do not reflect retaliatory 
animus on the part of Ms. Engleman Conners toward Plaintiff.'^ 

Plaintiff's next allegation, that Mr. Campbell "denied having any conversation with 
Conners regarding Ms. Murtagh Cooke's pay or overtime," is also a mischaracterization of his 
testimony. See Id at 18. In fact, Mr. Campbell explained that he did not "have recollection of a 
conversation with [Ms. Engleman Conners] about [Plaintiff's] inadequate compensation." R. 30, 
Exh. 19 at 104:3-5. Defendant's memory regarding a particular fact cannot be attributed to an 
animus toward Plaintiff. Nevertheless, even if the fact of whether Ms. Engleman Conners spoke 
with Mr. Campbell regarding Plaintiff's pay were a disputed fact, it is not material. As explained 
above. Plaintiff claims that she told Mr. Campbell about her concerns herself.'^ The alleged 
disputed fact is also immaterial because Mr. Campbell admitted that he had a conversation with 
someone and "learned that Marjorie might have asked somebody for overtime. . . but it was a very 
brief conversation, and I don't recall who it was with." R. 30, Exh. 19 at 104:12-18. 

Plaintiff's final allegation of direct evidence of animus toward Plaintiff, that Mr. 
"Campbell himself testified that his sole motivation for re-advertising the SES position was to 



Neither of the emails that Plaintiff presents indicates that Plaintiff intended to speak with Ms. 
Engleman Conners regarding her concerns over unequal pay. See Exhs. 7, 25. 
"" See n.l4, supra. 

10 
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ensure that Ms. Murtagh Cooke would not receive the appointment" is a gross mischaracterization 
of the testimony in this case that is so clear that no dispute regarding the facts can remain once Mr. 
Campbell's full discussion of the situation is brought to light. See id at 18 (emphasis added). Mr. 
Campbell explained that there were ''two principal things that were on [his] mind" when he 
rescinded the first vacancy announcement for the SES Office Directorship of OMS. Id., Exh. 19 at 
93:18 (emphasis added). "One was I wasn't ready to have a selection made at that moment, and, 
two, I thought that the pool of candidates had been artificially narrowed by rumor that the first 
announcement had been wired for an internal candidate." Id., Exh. 19 at 93: 19-94: 1. Secondly, 
Mr. Campbell explained that he did not rescind the SES vacancy appointment to ensure that 
Plaintiff would not receive the appointment, but rather because "she would not probably have been 
selected." Id, Exh. 19 at 98:1. He further explained that to pay "somebody at the SES level to do 
something that they don't — they are not necessarily doing to your satisfaction at the OS- 15 level 
is not --just not sensible. It's just - it's not a sensible thing to do." Id, Exh. 19 at 99:1-5.17 This 
testimony reflects conclusively that Mr. Campbell did not re-advertise the SES OMS Directorship 
for any sole purpose, nor was any purpose to ensure that Plaintiff was not appointed to the 
position. He wanted to ensure a rich and extensive applicant pool. 

Plaintiff has mischaracterized significantly the events that took place following her 
conversation with Ms. Engleman Conners in April 2004 in order to create an air of animus toward 
her. However, as these events have been clarified above, Plaintiff's supervisors made the 



Mr. Campbell' s testimony reflects his belief that even if he had selected Plaintiff from the first pool 
of candidates presented to him, that she would not have been appointed for the position: "If I had made a 
suggestion that Marjorie Murtagh ought to be the office director during the period of time that the Barberi 
was in play - that's the accident that — that I have now been asked to undertake by the chairman - I believe 
the chairman would have looked at me and said, Dan, have you lost your mind." Id. at Exh. 19 at 98:12-18. 
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decisions they did because they were the normal and/or best business decisions for the benefit of 

the Agency. 

VI. The Agency had Legitimate, Non-discriminatory Reasons for its Actions, and 
Plaintiff Cannot Proye Pretext 

A. Dan Campbell has Legitimate, Non-discriminatory Reasons for his 
Actions, and these Reasons Withstand a Claim of Pretext. 

In her opposition brief, Plaintiff makes various assertions to support her claim that the facts 
support a finding of pretext. See R. 30 at 20-22. Her claims, however, are inaccurate and 
misleading. In addition. Plaintiff fails to acknowledge that the Defendant, like any other Federal 
agency, may cancel a vacancy announcement and re-advertise a position. Simple speculation that 
the announcement was cancelled and re-advertised for retaliatory reasons is insufficient to 
withstand summary judgment. 

Plaintiff contests Mr. Campbell's decision to re-advertise the SES OMS Directorship in 
January 2005, asserting that he re-advertised the position solely to prevent Plaintiff from receiving 
the appointment. As Defendant explained above, Mr. Campbell had multiple reasons for 
advertising the position, primarily that the pool of qualified applicants was too weak. Campbell 
testified, "the pool of candidates had been artificially narrowed by rumor that the first 
announcement had been wired for an internal candidate." Id., Exh. 19 at 93:20-94:1. Thus, an 
administrative decision was made, in the agency's best interest, to re-advertise the position, with 
the hope and expectation that more well-qualified individuals would apply, and giving the 
selecting official more opportunity to make the best choice for the SES Director of OMS and, 
thus, the Agency. 

Plaintiff further asserts that Mr. Campbell "broke protocol by his repeated re- advertising of 
the position notwithstanding having five qualified candidates," but she failed to substantiate this 
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allegation, referencing no "protocol".'^ R. 30 at 20. Furthermore, Plaintiffs table, to which she 
refers throughout her "Statement of Genuine Issues of Dispute", does not contain any reference to 
protocol regarding the advertising of SES positions in NTSB. See R. 30, Exh. 24. As a result, 
there is no genuine dispute of material fact with regard to this allegation. 

Plaintiff's final argument regarding Mr. Campbell, that he "has had at least one other 
gender discrimination claim filed against him", is not evidence of pretext with regard to his re- 
advertisement of the SES QMS Directorship. Id at 20. Although Plaintiff cites to an Exhibit 33 
from a discovery response, she does not attach it to her Opposition. See id. Furthermore, 
discrimination complaints are filed against an agency, not a particular person. Most importantly, 
Campbell has no claims alleged directly against him related to his actions and there have been no 
findings of discrimination against Mr. Campbell. 

B. Joseph Osterman has Legitimate, Non-discriminatory Reasons for his 
Actions, and these Reasons Withstand a Claim of Pretext 

Plaintiff makes inaccurate and misleading statements regarding the role of Mr. Osterman in 
this case. Plaintiff states that Mr. Osterman was "accountable for the SES selection during the 
third re-advertisement," and that he did not interview her because "she was deemed unqualified by 
the third review board." Id. at 20. These are gross misstatements of fact. The position was re- 
advertised once; Plaintiff was found qualified by the HR screening; the third ad-hoc panel did not 
place her in the top five best qualified. As the selecting official for the SES Director of OMS, Mr. 
Osterman received a list of the five best-qualified candidates from the reconstituted third 
application review panel on March 28, 2005, and Plaintiff was not on the list. See R. 24, Ex. 1 at 
27. Of significance, while Mr. Osterman knew that Plaintiff was not ranked among the five best- 
qualified candidates by the third ad hoc review panel, he was not a member of this panel. See R. 



"Repeated re-advertising of the position" is an exaggeration. The vacancy announcement was 
cancelled and re-advertised once. 
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25, Ex. 3 at 134:9-13, 19-21. In fact, he reconvened the review panel and placed Tom Haueter in 
his place because subsequent to his sitting on the panel, but prior to the selection, he was 
appointed as the Managing Director of NTSB. See id, Ex. 3 at 138:3-10. Furthermore, at the 
time of the panel's submission of the list of five best qualified candidates (just 1 1 days after he 
assumed the duties of the Managing Director), Mr. Osterman was not aware of Plaintiff ' s concerns 
regarding her pay and that she had a conversation with Ms. Engleman Conners nearly one year 
prior, in April 2004. Mr. Osterman also was unaware of Plaintiffs EEO Complaint at the time 
that the panel was reconstituted. See id. , Ex. 3 at 150: 16-20. Mr. Osterman learned of Plaintiff's 
discussion with Ms. Engleman Conners when he met with Plaintiff to tell her another candidate 
had been selected for the Director of OMS. Id. Plaintiff's allegation that Mr. Osterman knew of 
Plaintiff's "complaint" seems to be made in the general sense, in that there is no substantiated 
allegation that Mr. Osterman was aware of her informal or formal EEO complaint, or concerns of 
unequal pay, only that Plaintiff thought she should be paid more because she was a OS- 15 office 
director. See id., Ex. 28 at 33:18-20, 56:4-57:3. This is insufficient to prove pretext. 

Defendant does not dispute that Plaintiff was found to be qualified for the SES Director of 
OMS position by both rating panels. However, Plaintiff misconstrues the hiring process and 
documents when alleging that the she was more qualified and/or more scrutinized than the 
selectee. Dr. Spencer, for the OMS Director position. It is not disputed that the Human Resources 
department ("HR") representative found Plaintiff's applications qualified under the announcement 
and the review panels considered them. R. 25, Exhs. 22, 25, 27; Rating Sheets (attached as Exh. 2 
hereto). However, the rating memo from the March 28, 2005 (third ad hoc) panel to the Managing 
Director indicates that this panel did not find Plaintiff to be highly qualified, but found other 
applicants to be so. R. 25 , at Exh. 25. As is clear from the memos and rating sheets, the different 
rating panels were comprised of different members. Id. at Exhs. 22, 25, 27; Exh. 2. Different 
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panels can come to different conclusions about the qualifications of the applicants, as the 
application evaluation process is not an exact science, and this independent evaluation by each 
panel is justification for any discrepancy. Plaintiff has not shown and indeed cannot show that the 
panel members (all directors or deputy directors of the modal offices and the Office of Safety 
Recommendations) conspired to retaliate against her for filing a complaint under the FLSA. Of 
significance, no evidence suggests that any of the panel members knew, at the time they evaluated 
Plaintiff's application, that she had filed a complaint or contacted the EEO office to engage in the 
informal complaint process. Her mere speculation or conclusion based on her own feelings is 
insufficient to prove pretext.'^ "[I]t is not enough for the plaintiff to show that a reason given for a 
job action is not just, or fair, or sensible. [Sh]e must show that the explanation given is a phony 
reason." Fischbach v. D.C. Dept. of Corrections. 86 F.3d 1180, 1183 (D.C. Cir. 1996); accord 
Patterson v. Johnson , 505 F.3d 1296, 1300-01 (D.C. Cir. 2007)."" 

Defendant does not dispute that Mr. Osterman, as the Managing Director, chose not to 
interview Plaintiff. Instead, Mr. Osterman directed the interviews of the highly qualified 
candidates including the selectee for the SES Director of OMS, Dr. Spencer. Although immaterial 
to this Motion, it was HR, and not any accused rating panehst, that placed Dr. Spencer's 2004 
application in the "not qualified" category. Deposition of CoUette Magwood (attached as Exh. 3 
hereto), 52: 19-53:6.' ' Furthermore, Plaintiff misstates the facts about the necessity of maritime 



Once the moving party has properly supported its motion, the non-movant must come forward with 
specific facts showing there is a genuine issue for trial. The non-movant must do more than simply show 
there is some "metaphysical doubt as to material facts." Matsushita Elec. Indus. Co. v. Zenith Radio , 475 
U.S. 574, 586 (1986). 

'° "Once the employer has articulated a non-discriminatory explanation for its action, ... the issue is 

not "the correctness or desirability of [the] reasons offered ... [but] whether the employer honestly believes 
in the reasons h offers." Fischbach , 86 F.3d at 1 183 ( quoting , McCoy v. WGN , 957 F.2d 368, 373 (7'^ Cir. 
1992)). 

However, no interviews were held for this announcement and no selection was made. See R. 25, 
Exh. 22 at 3. 
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knowledge. See R. 30 at 21. Mr. Campbell, as former Managing Director, suggested to Mr. 
Osterman that the selectee should have maritime knowledge, and contrary to Plaintiff's assertion, 
knowledge is different from sea-going experience. See id. Both Mandatory 
Professional/Technical Qualifications require familiarity with "...water safety and marine 
transportation, including principles and practices of navigation, marine engineering, marine 
regulation and accident investigation, naval architecture..." and "[ajuthoritative knowledge of 
marine transport and its regulation...." R. 25, Exhs. 21, 24. Whereas the "sea-going operations" 
category, for which both Plaintiff and Spencer were found not qualified by the final review panel, 
was a desired qualification, which is not evaluated under the rating plan. Defendant has explained 
that such a qualification is a bonus if the candidate possesses it, but lack thereof did not penalize 
any candidate. Id, Exhs. 26, 27; Exh. 2; Exh. 3 at 77:5-19. 

Contrary to Plaintiff's speculation about discriminatory motive, with these facts presented 
in full, it is clear that the Agency was making legitimate business decisions. 

VII. Defendant's Material Facts Remain Unrefuted^^ 

Defendant found Plaintiff's "Statement of Genuine Issues in Dispute" chart difficult to 
follow, so Defendant instead tracked Plaintiff's arguments to its Motion and its own "Statement of 
Material Facts as to Which There is No Genuine Dispute." This comparison shows clearly that 
there are limited facts in dispute concerning the issues at bar, and of the few disputed facts, none 
are material. As a preliminary matter. Plaintiff begins her chart with a section titled "Defendant 
Paid a Different Wage to Plaintiff, Who Is Not Of The Same Sex As Her Comparators." R. 30-2 
at 4. The alleged inequity in pay among the modal directors is the basis for Plaintiff's claims 



Plaintiff makes assertions of fact, which are immaterial and misleading, in her table titled, 
"Plaintiff's Statement of Genuine Issues in Dispute." Because they are irrelevant to the Motion, Defendant 
does not address them in this Reply. However, Defendant clarifies Plaintiffs misstatements of immaterial 
facts in Exhibit 1 . 
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under the Equal Pay Act pending in the U.S. Court of Federal Claims. See 06-00748 (Fed. CL). 
None of these supposed disputed facts are relevant to this case and they should be disregarded. 

Further, Plaintiff insinuates surprise at the inclusion of a declaration from Barbara Czech. 
R. 30 at 22 n.9. Such a reaction is unfounded. Not only was Ms. Czech Plaintiffs supervisor 
during her last position at the Board, and was identified on documents provided to Plaintiff during 
discovery, but Plaintiff initially identified her as a potential deponent, then chose not to finalize 
the scheduling of her deposition. See Exh. 4. Thus, Plaintiff had every opportunity to discover 
facts known by Ms. Czech. 

Starting at the beginning of the Agency's Material Facts, Plaintiff does not dispute the 
facts set forth by Defendant in paragraphs 1 and 2. R. 30 at 2. 

A. Re-advertisement of SES Director Position After First Panel 

In paragraph 3, Defendant stated that in "December 2004, Managing Director Daniel 
Campbell cancelled the July 2004 Office of Marine Safety ("OMS") position advertisement prior 
to a selection being made because he believed that the pool of qualified applicants was too narrow 
and insufficiently robust." Defendant's Statement of Material Facts Not In Dispute ("SMF"), f 3 
(internal citations omitted). In response. Plaintiff alleges that there are 

"many reasons" as to why Mr. Campbell readvertised the position, but she only alleges one, that 
Campbell "re-advertised the position solely to ensure Ms. Murtagh Cooke did not receive the 
appointment." R. 30 at 20. However, Plaintiff ignores one of Campbell's reasons for re- 
advertising the SES Director position, and she misconstrues the second reason given. Contrary to 
Plaintiff's assertion, Mr. Campbell testified that "[Cooke] might have been a good candidate, but I 
would have had to take it to the chairman, and [Cooke] would not probably have been selected, 
and that's one of the reasons I was not in a hurry to do this. When I say I procrastinated, I 
procrastinated because I believed I was going to lose the office director that was there; that was 
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going to be the outcome." R. 30, Exh. 19 at 97:19-98:6. More importantly, Campbell testified, 
"the pool of candidates had been artificially narrowed by rumor that the first announcement had 
been wired for an internal candidate." Id., Exh. 19 at 93:20-94:1. There is no fact in the sections 
cited, or in existence, that states it was known that Mr. Campbell readvertised the position to 
exclude Plaintiff. 

B. 2005 Reconstituted Selection Panel: Non-selection for SES Position 

In paragraph 4, Defendant stated that Mr. "Osterman decided that he would only interview 
the top five candidates selected for an interview by the reconstituted 2005 panel because he 
thought that it was improper for the panel to recommend the incumbent of the position for an 
interview when the incumbent was ranked by the panel to be outside the top five candidates. 
SMF, 1 4 (internal citations omitted). Plaintiff alleges that this fact is "just plain ridiculous" 
because i) Plaintiff was first deemed qualified, and then was deemed unqualified; ii) Mr. 
Osterman knew that Plaintiff was initially ranked qualified; iii) Mr. Osterman knew of Plaintiffs 
repeated complaints and requests for equal pay; iv) Mr. Osterman knew that Mr. Spencer was first 
deemed unqualified, and then was deemed qualified, while Plaintiff suffered the reverse fate; and 
v) Plaintiff had much more sea going experience and much more overall experience and 
qualifications then Mr. Spencer. R. 30 at 21. 

Plaintiff is attempting to blur the steps in the selection process, and misstate the actions, to 
create a factual conflict that does not exist. Contrary to Plaintiff's statement, in each selection 
review, she was found to be qualified by both the Human Resources (HR) representative, and all 
of the selection panels considered her applications.^^ R. 25, Exhs. 22, 25, 27; Exh. 2. However, as 



Although immaterial to this Motion, HR, not the review panel, placed Spencer's 2004 application 
in the "not qualified" category. Exh. 3 at 52: 19-53:6 However, no interviews were held for this 
announcement and no selection was made. R. 25, Exh. 22. 
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evidenced by its memo to Mr. Osterman, the March 28, 2005 panel did not find Cooke highly 

qualified, but found other applicants highly qualified. R. 25, Exh. 25. As is clear from the memos 

from the review panels, and rating sheets, the panels were comprised of different members; and 

these different panels came to different conclusions about the qualifications of the applicants. Id., 

Exhs. 22, 25, 27; Exh. 2. 

It is not disputed that Mr. Osterman, as the Managing Director, chose not to interview 

Plaintiff. He chose to interview the candidates presented by the review panel, but left the option 

of extending beyond that list, if needed. 30(b)(6) Deposition (attached as Exh. 5 hereto), at 140:3- 

15. Contrary to Plaintiff's assertions, the final application review panel found both Dr. Spencer's 

and Plaintiff's sea-going experience to be deficient, and ranked each as Not Qualified (NQ). See 

Exh. 2. However, the sea-going operations category was a desired qualification, which is not 

evaluated under the crediting plan. It is a benefit if the candidate possesses it, but it is not held 

against her/him if s/he does not. R. 25, Exhs. 26, 27; Exh. 2; Exh. 3 at 77:5-19. Moreover, the 

interview panel found Dr. Spencer's experience highly desirable for the Director position. 

Mr. Spencer had not only the requisite marine Bachelor's degree, he also had a 
Master's (sic) and a doctorate. Mr. Spencer had been through the Coast Guard in a 
variety of marine safety positions and had retired as a captain. Coast Guard captain. 
He then went on to manage the technical development program at the American 
Bureau of Shipping for a number of years. He has authored a number of papers. 
He has chaired a number of international committees on maritime safety. He was 
well-known in the industry and very well respected. 

Exh. 5 at 131:5-132:6. In response to Plaintiff's question about how Dr. Spencer's education 

ranked higher than Plaintiff's, Mr. Osterman stated, 

Marjorie Murtagh Cooke has a Bachelor's degree in marine engineering, I believe, 
and that is essentially the end of her formal education. I believe. . . . But Dr. 
Spencer's three formal education degrees are all in maritime. And his 40-odd-year 
career has been exclusively in the maritime industry and both in the regulatory side 
and at the industry side. 
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Finally, contrary to Plaintiff's assertion, at the time of the selection of the Director of 
OMS, Mr. Osterman did not know of Plaintiffs alleged complaints about equal pay. Mr. 
Osterman did not become the Managing Director until March 17, 2005. Prior to his assuming the 
role of Managing Director, he was the Director of OHS. In that position, he sat on the first review 
panel for the evaluation of the 2005 applications to the SES Director of OMS. See R. 25, Exh. 27. 
"I don't believe any of the panel members knew that there was an EEO claim or filing of any type. 
EEO filings are private. Our EEO director does not advertise that information. " "And I wasn't 
aware of it in advance of the panel." Exh. 5 at 1 16:6-22. The alleged relay of Plaintiff's 
conversation with Ms. Engleman Conners about receiving additional pay occurred after Mr. 
Osterman became Managing Director, see R. 30, Exh. 28 at 33:11-20, when Mr. Osterman 
informed her that she had not been selected for SES Director of OMS. This, obviously, was after 
the selection process and does not conflict with his testimony that he was unaware of any 
complaints or EEO activity during the selection process. 

C. Refusal to Offer Plaintiff a Senior Level Position 

In paragraph 5, Defendant stated that Mr. Osterman "reviewed Plaintiff's proposal 
outlining the duties and responsibilities of a Senior Level position that Plaintiff suggested be 
created for her, and then met with Acting Chairman Mark Rosenker, Executive Director Dan 
Campbell, and Chairman Designee Ellen Engleman Conners regarding their evaluation of the 
Agency's need for such a position." SMF, f 5 (internal citations omitted). Plaintiff has cited no 
facts in contradiction; therefore, this material fact is not in dispute. 

In paragraph 6, Defendant stated that Mr. Osterman, Mr. Rosenker, Mr. Campbell, and Ms. 
Engleman Conners "agreed that there was not sufficient work to justify the SL position as 
proposed by Plaintiff." SMF, f 6 (internal citations omitted). Plaintiff has cited no facts in 
contradiction; therefore, this material fact is not in dispute. 
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D. Detail from OMS to Office of Safety Recommendations and 
Communications ("SRC" or "SRA") 

In paragraph 7, Defendant stated that following "Plaintiffs non-selection as Director of 
OMS at the SES level, MD Osterman offered Plaintiff a planning manager position as a detail in 
the Office of Safety Recommendations and Communications ("SRC"), 'because there was an 
immediate need for a 15-level manager in [that office] for a specific duration of time.'" SMF, f 7 
(internal citations omitted). Plaintiff did not have a direct response, only to say that her supervisor 
transferred "her against her will to part time positions outside of her career path and with minimal 
or no managerial or other accountabilities." R. 30 at 22. Plaintiff's response does not contradict 
the material fact stated by Defendant, as they are not mutually exclusive; therefore, the material 
fact stated by Defendant is not in dispute. 

In paragraph 8, Defendant stated that Mr. Osterman "considered [Plaintiff] a good planner 
and felt that [the] fit [in the proposed SRC position] would be good for the agency. . . ." SMF, % 8 
(internal citations omitted). Plaintiff did not have a direct response, only to say that her supervisor 
"transferred her against her will to part time positions outside of her career path and with minimal 
or no managerial or other accountabilities." R. 30 at 22. Plaintiff's response does not contradict 
the material fact stated by Defendant, as they are not mutually exclusive; therefore, the material 
fact stated by Defendant is not in dispute. 

E. Transfer from SRC to Office of Management 

Defendant also stated in paragraphs 9-11 that during "Plaintiff's detail in [SRC, Mr.] 
Osterman had time to evaluate the needs of the agency, and particularly the Office of Management 
["OMD"], wherein he needed a OS- 15 level associate managing director for strategic 
management, or chief planning officer for the agency." SMF, % 9 (internal citations omitted). Mr. 
"Osterman offered the position to Plaintiff when her detail ended in SRC and told Plaintiff 'that 
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[he] wouldn't make her do it, [Plaintiff] had the option of saying no, but that [he] thought that 
[Plaintiff's] planning and presentation, especially strategic planning skills, were good.'" Id. at I 
10 (internal citations omitted). Plaintiff, however, declined this position. "When MD Osterman 
planned to transfer Plaintiff to [OMD] after Plaintiff declined an associate managing director 
position, he informed Plaintiff 'that we would put [Plaintiff] in a program management position, 
program analyst position until such time that we could determine what other positions became 
available at the 15 level.'" Id. at 1 11 (internal citations omitted). 

Plaintiff did not have a direct response to the statements, but only said that "NTSB 
transferred [Plaintiff] again, in or about October of 2005, to a program analyst position within 
OMD in lieu of appointing her an SES position or the equivalency of SES pay." R. 30-2, 
Plaintiff's Statement of Disputed Facts ("SDF"), f I.D.9. Defendant does not dispute that Plaintiff 
was reassigned to the OMD, and that this position was not an SES position, and thus not entitled 
to and SES salary, or the equivalent of an SES salary. Plaintiff further added that Plaintiff's 
"program analyst position within OMD was primarily archival and did not entail the same level of 
management responsibilities as she has as the Director of OMS." Id. at I.D.IO. Defendant does 
not dispute that Plaintiff's position in OMD was not a supervisory position, and thus she did not 
have the same management obligations as she did while the Director of OMS. Plaintiff has cited 
no facts in contradiction; therefore. Defendant's material facts 9-11 are not in dispute. 
F. Performance Appraisals 

Defendant stated in paragraphs 12-14 that in 2005, "Plaintiff received comments from the 
Managing Director on her work products, and likewise received feedback from her supervisors in 
the Office of the Managing Director, once transferred to that position." SMF, 1[ 12 (internal 
citations omitted). "MD Campbell evaluated the modal office directors every time he had a 
conversation with them about anything of substance." Id at 1[ 13 (internal citations omitted). 
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"Performance was evaluated in the context of in the way in which reports were brought to [MD 
Campbell]. [His] direct reports had really little doubt about whether or not they were doing a 
good job." Id. at •![ 14 (internal citations omitted). 

Plaintiff responded by alleging that "NTSB did not always provide [Plaintiff] with an 
evaluation for her performance, especially in 2004 or 2005", SDF, at I.D. 11, and that "Campbell 
did not evaluate any of the modal directors." Id., I.D. 12. There is no dispute that Cooke did not 
receive a written evaluation for 2004, but she nonetheless received evaluation of her work, as 
described above. Mr. Campbell "evaluated [office directors] every time we had a conversation 
about anything of substance." Deposition of Daniel Campbell (attached hereto as Exh. 6) at 20:7- 
9. "It would be in context of the development of a report that the analysis of an office director and 
indeed the analysis of an office is undertaken." Id. at 21:18-22. Again, Plaintiff presents only part 
of Mr. Campbell's testimony, which gives a false impression of the facts. Mr. Campbell's answer 
about not evaluating the modal directors, cited above, relates to meeting with the Directors to 
discuss their written performance evaluations. He did, however, evaluate his subordinates. "I 
think what you said was did I speak to them after, and your question just now is did I perform an 
appraisal. I performed an appraisal. Did I talk with them about it afterwards? Virtually everyone 
is going to be rated outstanding, and they didn't really need to be told that." Id. at 29:9-14. 
Despite her conclusory statement. Plaintiff has presented no evidence to indicate that Mr. 
Campbell failed to evaluated her in the way that he explained in his testimony, or that he evaluated 
her in a different manner than the other modal office directors. Therefore, these are not material 
facts in genuine dispute. 

The necessary time period had not elapsed for Plaintiff to receive her 2005 appraisal. 
Plaintiff voluntarily retired on July 3, 2006. R. 25, Exh. 20. Her position at the time of her 
retirement was Program Analyst in the OMD. With the assistance of HR, Plaintiff's supervisor, 
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Ms. Czech, was drafting performance standards for Plaintiff's position. R. 25, Exh. 4 at 1[ 8. 
Plaintiff retired before the performance standards were finalized. Id. at 1[ 10. Ms. Czech stated, 
"If Ms. Cooke did not retire, I would have completed an annual review of her performance, upon 
her completion of at least ninety days under her performance standards. As a part of that review, I 
would have considered Ms. Cooke for a performance award." Id. at •![ 1 1. Therefore, Plaintiff did 
not receive a 2005 appraisal because it was not due at the point of her retirement. 
G. Performance Standards 

Defendant stated in paragraphs 15-16 that with "the assistance of the Human Resources 
Division, Ms. Czech, Plaintiff's supervisor in the Office of Management, worked on formulating 
performance standards for Plaintiff's new program analyst position while she served there." SMF, 
11 15 (internal citations omitted). "Plaintiff retired before the performance standards were 
finalized." Id., 1[ 15 (internal citations omitted). Plaintiff did not have a direct response to the 
statements, but only said that "NTSB did not provide [Plaintiff] with performance standards or 
appraisals with regard to her work for either OSRA or OMD." SDF, at I.D.13. Although not 
contrary to the agency's explanation, there is no dispute that Plaintiff did not receive performance 
standards or an appraisal for her work in OMD; however, as stated above, the appraisal was not 
due at the point of Plaintiff s retirement. Plaintiff was on a detail to SRA, and therefore her 
performance standards related back to her permanent position, for which there is no dispute that 
she had standards. Exh. 5 at 187:20-188:4. Plaintiff has cited no facts in contradiction to those set 
forth by Defendant; therefore, this material fact is not in dispute. 
CONCLUSION 

For the foregoing reasons and those set forth in Defendants' Motion for Summary 
Judgment and Motion to Strike, Defendants respectfully request that the Court GRANT 
Defendants' Motion for Summary Judgment and GRANT Defendants' Motion to Strike. 
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Exhibit 1 - None of PlaintifTs Few Disputed Facts Are Material 

Plaintiffs "Statement of Genuine Issues in Dispute" chart is designed to create the 
appearance of disputes that do not exist. Plaintiff has asserted in her ch^ many more facts than 
Defendant claims are material; thus. Defendant is compelled to address the additional claims. As 
a preliminary matter, Plaintiff begins her chart with a section titled "Defendant Paid a Different 
Wage to Plaintiff, Who Is Not Of The Same Sex As Her Comparators." R. 30-2, Plaintiffs 
Statement of Disputed Facts ("SDF"), at 4. The alleged inequity in pay among the modal 
directors is the basis for Plaintiffs claims under the Eq^lal Pay Act, which is pending in the U.S. 
Court of Federal Claims. See 06-00748 (Fed. CI.). None of these supposed disputed facts are 
relevant to this case and should be disregarded. 

In its Reply, Defendant already has addressed many of the alleged facts enumerated by 
Plaintiff, but will address the remainder in the order Plaintiff arranged them. In paragraph I.B.I, 
Plaintiff states, "In April 2004, Ms. Murtagh Cooke complained to Conners, Chairman of the 
NTSB, that her pay was not equal to that of her male counterparts." SDF, T[ I.B.I (internal 
citations omitted). Plaintiff misstates the facts about her interactions with Ms. Engleman 
Conners. Ms. Engleman Conners testified, "I did not say I would look into equalizing her pay 
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with the other Directors, I said I would look into her request for overtime. That was the request 
that she made to me. She did not say, 'equalize my pay,' she said, 'you should give me overtime 
because I'm not an SES and they are.' That's what I heard and what I understood her request to 
be." Deposition of Ellen EnglemanConners (attached hereto atExh. 7), at 60:15-21. TTiis 
difference in description of the conversation, however, is immaterial because neither statement 
by Plaintiff to Ms. Engleman Conners would constitute protected activity. See Reply brief at 2- 
4. 

In paragraph 1.B.4, Plaintiff states that in "addition to meeting with Conners, Ms. 
Murtagh Cooke addressed her concerns regarding her unequal pay directly with Campbell 
himself" SDF, f I.B.4 (internal citations omitted). However, the fu^st two conversations that 
Plaintiff testified she had with Mr. Campbell related to the allocation of SES positions. During 
the first, Mr. Osterman, a male, also was present at the meeting, and by Plaintiffs testimony, 
spoke about the SES allocation process. Deposition of Plaintiff (attached hereto as Exh. 8), at 
56:7-22. Most notably, Plaintiff did not mention to Campbell that she believed she was being 
treated differently because of her gender. Id. at 58:24-59:5. It is unreasonable to conclude this 
was a request for "equal pay" when a male was in the same circumstance. From Plaintiff's 
testimony, the second conversation focused on the progression of the SES allocations, the timing 
of the appointment to the modal offices, and not Plaintiff's pay level. "[Mr. Campbell] said I 
don't know when I'm going to take care of you. I know right now I have to do this for [Mr. 
Osterman]." Id. at 57:1-3. Again, Plaintiff did not convey to Mr. Campbell that she believed she 
was being treated differently because she is a woman. 14. at 59:6-1 1. Plaintiffs alleged third 
conversation with Mr. Campbell about pay, when she allegedly asked for overtime, instead 
concerned Mr. Campbell's refusal to allow Plaintiff to select whom she desired for the Chief of 
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the Report Development Division in OMS in 2002 or 2003. Her complaint was not about equal 
pay to the other modal directors, but that she "was going to have to continue working excessive 
hours to make up for a missing billet." Id at 61 :24-62:6. Plaintiff said nothing to Campbell 
about her alleged belief that she was being paid differently than the other modal directors 
because of gender discrimination. Plaintiff testified, "I did not mention gender discrimination, 
no." Id, at 59:12-17. 

Defendant agrees with all statements in section I.C of Plaintiff s table; Plaintiff was 
found to be qualified for the SES Director of OMS position. Thus, there are not facts in dispute. 
However, Plaintiffs facts do not refute the Agency's arguments. 

In paragraph I.D.I Plaintiff states, 

There was much confusion and conflicting testimony regarding the proper term 
regarding the "appointment" to an SES position. Carroll clarified that the proper 
term for receiving an SES position is "appoint," not "promote" or "award." 
Osterman stated that he was "promoted" to the SES position of Director of OHS 
in 2003. Campbell testified to his opinions regarding "promoting" Ms. Murtagh 
Cooke to SES. 

SDF, 11 IDl (internal citations omitted). Oddly, Plaintiff seems to suffer from the same 

confusion. SeeR. 30 at l6("Failure to promote a plaintiffto a position...); id at 17 

(". . .NTSB . . .began a series of adverse actions leading to its failure to promote her. , . ."); id. at 17 

n.4 ("...further bolsters [Plaintiffs] claim that.... NTSB took no action to equalize her pay or 

promote her."); id at 1 8 n.5 (".. .NTSB's later refusal to promote her. . ."); id. at 22 

("...supervisor who declines to promote his employee after she complains..,"). Nonetheless, the 

term used does not rise to the level of a material fact, and does not alter the justification for 

summary judgment. 

In paragraph LD.2, Plaintiff states, 
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Though the NTSB argued that it sought to make all four modal directorships SES 
positions, it cannot confirm any actual plan to do so nor recall how or when such 
positions came into being. Carroll stated that in June of 1999, the NTSB 
requested from 0PM four SES positions for the modal directorships (OAS, OHS, 
ORPH, and OMS). Carroll later admitted that she was not aware of a request by 
NTSB for four SES poshions from OPM. Carroll stated that the Dfrector of 
ORPH became an SES position in or around the year 2000 due to the retirement 
of a former SES position holder. Carroll later testified that the Director of ORPH 
became an SES position in either 2003 or 2004 and admitted that she is not aware 
as to how the position became available. 

SDF, Tl I.D.2 (internal citations omitted). Although not material to this action, the plan for SES 

allocations to the modal directors was addressed in Mr. Campbell's deposition, Ms. Engleman 

Conners' deposition, and in the letters seeking these positions from OPM. See Exh. 6 at 6 1 ; 1 5- 

68:5; Exh. 7 at 24:9-34:28; R. 25, Exh. 14. Further, Plaintiff attempts to create conflict in 

testimony from Ms. Carroll by comparing CarroH's declaration, a document that is written with 

the benefit of documentary support, with testimony at her deposition where she was given no 

documentary support. 

But Plaintiff misstates the alleged testimony. Paragraph 5 of Carroll's declaration 

submitted in the U.S. Court of Federal Claims relates to the use of SES slots once allocated by 

OPM. R. 30, Exh. 26 at T| 5, Paragraph 8 discusses the request to OPM for SES slot for the four 

surface modal directors. Id at ^8. When asked during her deposition, which occurred prior to 

the completion of her declaration, she did not say she was not aware of a request, but merely, "I 

can't defmitely answer that. I don't remember." Deposition of Emily Carroll (attached hereto as 

Exh. 9), at 22:15-19. Similarly, Plaintiff tries to create a conflict about the SES appointment of 

the Director of ORPH. First, the paragraph to which Plaintiff cites in the declaration is incorrect. 

Paragraph 8 relates to the request to OPM for all surface modal directors to become SES. R. 30, 

Exh. 26 at t 8. Paragraph 1 1 discusses the appointment of the ORPH Director to the SES. Id,, 

Exh. 26 at Tf 1 1 . Again, prior to the completion of the declaration, Carroll testified, "I don't have 
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the approximate dates. Somewhere around 2004. 2003, 2004. Somewhere in that area." Exh. 9 

at 28:4-7. Again, however, this is a false attempt at conflict. Plaintiff was provided the 

Personnel Actions for the modal directors that indicate when each was appointed to the SES. 

Plaintiff chose not to use these documents during Ms. Carroll's deposition, and instead asked her 

to provide her best memory. 

In paragraph I.D.3, Plaintiff states. 

While Ms. Murtagh Cooke refutes any claim that the Director of OMS was 
smaller in size or scope than any other NTSB modal directorship, the truth was 
NTSB did not follow its own stated plan to establish SES positions for the modal 
directors sequentially. The Deputy Director of OAS, Deputy Director of ORE, 
Dean of the NTSB Academy, and Director of the NTSB Academy became SES 
positions prior to the Director of OMS. 

SDF, H I.D.3 (internal citations omitted). Again, although not material to Plaintiffs claims, 

(actually counter to Plaintiff's claims because the SES Director of the Academy selectee was a 

woman), the plan discussed in testimony and at issue was that of appointing the modal directors 

to the SES. See Exh. 6 at 61:15-68:5; Exh. 7 at 24:9-34:28; R. 25, Exh. 14. The Director and 

Deputy Director of OAS and RE were SES level positions prior to the dissolution of the surface 

office into the modal offices. See R. 30, Exh. 24. The NTSB Academy began operations in 

August 2003 and was not a modal office. See Exh. 5. 

In paragraphs I.D.7-8, Plaintiff stated, "NTSB transferred Ms. Murtagh Cooke to an 

assistant planning position with OSRA in or about J^me 2005 in lieu of appointing her an SES 

position or the equivalency of SES pay. Ms. Murtagh Cooke's assistant planning position with 

OSRA did not entail the same level of management responsibilities as she had as the Director of 

OMS or utilize her high qualifications." SDF, H I.D.7-8 (internal citations omitted). Although 

the intent of the statement is not in dispute, Cooke was detailed to a position with unclassified 

duties in SRA. See R. 25, Exhs, 1 8, 28. There is no dispute that this detail was not to a 
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supervisory position, nor was it a marine-specific position. See Exh. 5 at 194:14-195:9. There is 
no dispute that Cooke was not paid an SES salary because she did not encumber an SES position. 
Further, there was no justification, under the compensation rules, for increasing her pay beyond 
the GS-15 level she had been receiving. See Exh. 5 at 148:15-149:4. None of these statements 
about Plaintiffs detail to SRA, or her transfer to OMD, however, support a claim of retaliation. 
Instead, they are business decisions that had to be made to address the needs of the NTSB and 
Plaintiff once Dr. Spencer was selected as the Director of OMS. 

In paragraphs l.D.9-10, Plaintiff stated, "NTSB transferred Ms. Murtagh Cooke again, in 
or about October of 2005, to a program analyst position within OMD in lieu of appointing her an 
SES position or the equivalency of SES pay. Ms. Murtagh Cooke's program analyst position 
within OMD was primarily archival and did not entail the same level of management 
responsibilities as she has as the Director of OMS." SDF, Tf l.D.9-10 (internal citations omitted). 
There is no dispute that Plaintiff was reassigned to the OMD, and that this position was not an 
SES position, and thus not entitled to and SES salary, or the equivalent of an SES salary. There 
is no dispute that Plaintiffs poshion in OMD was not a management position, and thus she did 
not have the same supervisory obligations as she did while the Director of OMS. As stated 
above, there was no justification for increasing her pay. See Exh. 5 at 148:15-149:4. 

In paragraph 1.D.14, Plaintiff states, that after 'TSfTSB's transfer of Ms. Murtagh Cooke to 
OSRA and OMD, Ms. Murtagh Cooke had no hope of promotion or advancement, and so Ms. 
Murtagh Cooke left her temporary, dead-end assigimients at NTSB." SDF, Tf l.D. 1 4 (mtemal 
citations omitted). Not only is this comment inmiaterial to this Motion, but it is not a factual 
statement, rather conjecture that Plaintiff believed she had no opportunity for promotion or 
advancement. Plaintiff refused a management job that she was offered. When Plaintiffs detail 
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in SRA ended, Mr. Osterman offered her a position as the associate managing director for 
strategic management, a new position at the agency. See Exh. 5 at 201:14-202:17. Plaintiff 
declined the position, stating that it was too much work to create a new process. Id at 202:18- 
203:7. Additionally, SES positions were competed after the Director of OMS, but Plaintiff did 
not apply. These positions included the Chief Information Officer, the Director OHS, and the 
Deputy Managing Director. Id at 2 1 3 : 1 4-22 . 

In paragraph I.E.I, Plaintiff stated, "[tjhough Ms. Murtagh Cooke allegedly did not have 
enough marine experience to earn the OMS SES position, the NTSB replaced her with Bob 
Bartlett, who had no marine experience whatsoever." SDF, T[ I.E.I (internal citations omitted).' 
Although immaterial to the Motion, it is not disputed that, as a temporary measure, Mr. 
Osterman replaced Plaintiff with an employee from outside the marine office until Dr. Spjencer, 
the selectee, could begin. 

In paragraphs I.E.2-4, Plaintiff stated. 

The ad hoc review committee deemed qualified and the NTSB appointed the 
Director of OMS SES position to Spencer. Though Spencer applied for the 
Director of OMS SES position in 2004, he was not deemed qualified by the ad 
hoc review committee. Although experienced maritime knowledge was essential 
to the OMS SES position, Spencer, like Ms. Murtagh Cooke, was deemed "not 
qualified." Nevertheless, the NTSB offered Spencer the position. Campbell 
explained to Osterman that it was necessary to have "an experienced maritime 
knowledgeable individ^lal" as the Director of OMS as an SES position. The 
review committee deemed Spencer "not qualified" in "demonstrating command 
and/or responsibility of or for sea-going operations" in their final decision. 

SDF, t I.E.2-4 (internal citations omitted).'^ Although immaterial to this Motion, HR, not the 

review panel, placed Spencer's 2004 application in the "not qualified" category. Exh. 3 at 52:19- 

53:6. However, no interviews were held for this announcement and no selection was made. See 

R. 25, Exh. 22. 



This allegation is repeated later as paragraph 11. C. 1 . 

Paragraph I.E. 3 is repeated later as paragraph 11,C.2. Paragraph 1.E.4 is repeated later as paragraph 11.C.3. 
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Plaintiff misstates the facts about the necessity of maritime knowledge. Mr. Campbell 
did suggest to Mr. Osterman that the selectee should have maritime knowledge, but contrary to 
Plaintiffs assertion, however, knowledge is different from sea-going experience. Both 
Mandatory ProfessionaLTechnical Qualifications require familiarity with "...water safety and 
marine transportation, including principles and practices of navigation, marine engineering, 
marine regulation and accident investigation, naval architecture..." and "[ajuthoritative 
knowledge of marine transport and its regulation...." R. 25, Exhs. 21, 24. The sea-going 
operations category, for which both Plaintiff and Spencer were found not qualified by the final 
review panel, was a desired qualification, which is not evaluated under the crediting plan. It is a 
benefit to the candidate if the s/he possesses it, but it is not held against her/him if s/he does not. 
Id at Exhs. 26, 27; Exh. 2; Exh. 3 at 77:5-19. 

In paragraph II.B.2, Plaintiff stated, "[allthough Campbell re-advertised the Director of 
OMS SES position due to an alleged preselection of Ms. Murtagh Cooke, the 2005 re- 
advertisement was exactly the same as that of the 2004 original, without any announcement of 
non-preselection." SDF, ^ II.B.2 (internal citations omitted). The Agency does not dispute that 
the position announcements for the SES Director of OMS in 2004 and 2005 were virtually 
identical. Contrary to Plaintiffs argument, however, there is no need for a statement about 
preselection in a subsequent announcement. "If an application is offered and there's a belief by 
the community that there is a preselection afoot, that an agency has a particular applicant in mind 
and then the agency re-advertises the position, its essentially tells the reader, the audience who's 
looking at these advertisements, that there is no such preselection, because had there been there 
would not have been a re-advertisement." Exh. 5 at 37:15-38:10. 
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In paragraph II.B.3, Plaintiff stated, "[ajlthough Campbell re-advertized the Director of 
OMS SES position because of an alleged impression by the Coast Guard that the position was 
preselected for Ms. Murtagh Cooke, Campbell never confirmed to the Coast Guard that no 
preselection existed." SDF, | II.B.3 (internal citations omitted). Although it is immaterial to this 
Motion whether Campbell confirmed to the Coast Guard that the Director of OMS position was 
not preselected, there was no need to do so. "I think it is fairly simple in that believing that we 
had a small pool of applicants, and that small pool was the result of a belief within the industiy 
that this was a preselected position, that in order to ensure a larger pool of qualified applicants, 
he re-advertised the position. And that's, quite frankly, all he would need to do to announce to 
potential applicants that it was not preselected for any particular individual." Exh. 5 at 41 :19- 
42:8. 

In paragraph ILB.4, Plaintiff stated, "[a]lthough Campbell re-advertized the Director of 
OMS SES position because of an alleged desire to increase the applicant pool, the NTSB 
received the same number of applicants (20) for both the original 2004 posting and subsequent 
2005 posting of the position." SDF, If II. B. 4 (internal citations omitted). The Agency does not 
dispute the quantity of applicants from the two position annoimcements was the same, 20. 
However, Plaintiff is overlooking the key difference in those pools: the number of qualified 
applicants rose by 50% (10 in the fu^t pool; 15 in the second), giving the Agency more viable 
applicants from which to choose. R. 25; Exhs. 22, 25. 

In paragraph II.B.5, Plaintiff stated, "Campbell clearly does not have a problem with 
preferential treatment within the NTSB's recruiting processes. Although Campbell decided to re- 
advertise the OMS SES position due to a perceived preference for Ms. Murtagh Cooke for the 
position, Campbell himself attempted to have a personal friend placed in a position within 
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OMS." SDF, I II.B.5 (internal citations omitted). Plaintiffs statement is irrelevant to this claim, 
and not supported by the testimony. Plaintiffs testimony was simply that ". . .since he would not 
agree to who I had selected, he had — he had asked me to consider for the position a personal 
Mend of his, Charlie Pereira. When I did not select Mr. Pereira, he called me into his office and 
he asked me several questions...." No preselection occurred because no selection was finalized 
at that time. See Exh. 8 at 61:9-62:6. Plaintiff s reference to Mr. Battocchi's deposition asks 
merely whether Charlie Pereira was Mr. Campbell's friend, and has nothing to do with 
preselection for a position. See Deposition of Ron BattoccM (attached as Exh. 10 hereto), at 
210:4-5. 

In paragraph II.C.4, Plaintiff stated, "[a]lthough the NTSB cited Spencer's higher 
education as a basis for his better qualification for the Director of OMS SES position, there is no 
educational requirement for the position." SDF, % ILC.4 (internal citations omitted). Plaintiff is 
inappropriately and inacc^l^ately focusing on one aspect of the comparison in qualifications 
between Plaintiff and Spencer. The applications for the SES Director of OMS seek educational 
background. R. 25, Exh. 21, 24. Further, the mandatory Technical/Professional Qualifications 
include requirements that may be education based. For example, the position seeks "broad 
familiarity with... marine engineering [and] naval architecture." Id, Exhs. 21., 24. Cooke has a 
degree in naval architecture; Spencer has three degrees in maritime. See Exh. 5 at 131:3-132:6. 
Education is information the rating panel can use to determine qualification, and level of 
qualification, of the applicants. Significantly, Mr. Osterman discussed the differences in 
education because that was the question Plaintiff posed. See Id. at 131:17-132:6. 

Finally, in paragraph II.D.l, Plaintiff states, "Clark started as the Deputy Director of ORE 
at the GS-15 level. When the Deputy position became an SES position, the NTSB automatically 
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appointed Clark to the new SES position without subjecting Mm to the same review process to 
which Ms. Murtagh Cooke had to endure (e.g., posting the position for a competitive appHcation 
review process and conducting interviews of qualified candidates)." SDF, Tf II.D.l (internal 
citations omitted). Contrary to Plaintiff's assertion, and as the testimony and documents prove, 
Clark competed for his SES position. In his deposition, and surprisingly within the pages 
Plaintiff identified, Clark testified, "I had to go through the application process to be accepted 
into the SES....WhatIvaguely remember is that I turned in my application for the SES, andl 
understand that there were other people that did also. There were a number of people that bid on 
the SES." Deposition of John Clark (attached as Exh. 1 1 hereto) at 37:21-40:22. Clark's 
Personnel Action, SF-50, fiirthermore, clearly states the selection was made according to 
announcement; therefore, no genuine dispute of material fact exists. See Exh. 12. 
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SES RATING SHEET 

NTSB #WA-TB-5-Q09, 

Director, 
Office of Marine Safety: 



Leading Change : This core qualification encompasses the ability to develop and implement an 
organizational vision that integrates key national and [wxjgram goals, priorities, values, and o&ier 
fectors. Inherent to tt is the ability to balance changes and continuity - to continually strive to 
improve customer service and program performance within the t>asic Government framework, to 
create a work environment that encourages creative thinking, and to maintain focus, intensity and 
pa^istence, even under adversity. 



NQ (q) 



Leading People : This core qualification involves the ability to design and implement strategies 
that maximize employee potential and foster high ethical standards in meeting the c^iganization's 
vision, misskin, and goals. 



@ 



Results Driven : This core qualificalion stresses accountability and continuous ^provemenL If 
includes the ability to make timely and effective decisions and produce results through strategic 
planning and the implementation and evaluation of programs and policies. 



© 



Buaness Acumen : TTiis core qualification involves the ability to acx^uire and administer human, 
financial, material, and information resources in a manner whidi instills public trust and 
accomplishes the organization's missiori, and to use new techndogy to enhance decision 
making. 



NQ @ HQ 



Building Coalitions/Communteattons : This core qualiflcalion involves the ability to explain, 
advocate and express facts and ideas in a ccMivindng manner, and negotiate with individuals and 
groups internally and extranalty. It also involves the ability to develop an expansive professional 
netwfork with other organizations, and to identify tiie intemal and external policies that impact the 
work of the organization. 



® 



Review Rating and Evaluation Plan for a more detailed description of each of the five (5) Executive Core Qualifications (ECQ's). 
Applicants must be rated at least "Qualified" on all 5 of the executive core qualification requirements in order to be considered 
basically qualified for tills position. If they rated "Not Qualified" on one or more of tiie executive oore qualificatjwis, they are to be 
rated "Not Qualified" and given no further conskleration. 

Not Qualified No further rating required. 

Qualified \/ Proceed Virtth the rest of ttie rating. 



EXHIBIT 



^ 



&05004 
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Professtonal/tecbnical Qualifications 



- Mandatory Professional/Technical Qualifications 

1 Broad familiarity with water safety and marine transportation, including 
principles and practices of navigation, marine engineenng. manne 
regulation and accident investigation, naval architecture and 
watchstanding requirements sufficient to provide leadership m directing 
marine accident investigation and the formulation of improved safety 
practices. 



i. Authoritative knowledge of marine transport ana '^s regulation ana 
riPmnStrated ability as spokesperson, advocate, or instructor in this field 
Sl?nU?en?urethl ability trrepresent NTSB's products and positions 
during legislative, executive and industry activities. 



i:r-- — b «„^ ^T,A P^/aii latinn P lan for a more detailed descripticffi regarding both of the 

s^d^Tp^ofSsn:^^^^^^^^^^ 

Mandatory Professional/Technical qualification requirements in order to "e^consriered basically 
SSr this position. If they are rated "Not Qualified" on either one of the Mandatory 
Pr^SSal/rXcal Qualific^Uons. thay ar. to be rated -^ot Qualified" and g..en no further 
consideratfon. 



Not Qualified 



No further rating required. 
Proceed with the rest off the rating. 



Desirable Professionairrechnical Qualifications 

General knowledge and understanding of the National 
Transportation Safety Board's (NTSB's) operations and familianty 
with the operations of the United States Department of 
Transportation, the United States Coast Guard, and the relationship 
of national security organizations to coastwise and mter-coastal 
security. 



Q ^) 



2. Demonstrated command and/or responsibility of or for sea-going 
operations. 




NO Q (hq; 



005{I05 
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NATIONAL TRANSPOinAnON SAFETY BOARD 
WBrfiiDgtoo,D.C. 20594 



OffksofS 

AND ACCOUFUSHMEbriS 






Q«5O0i 
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SES RATING SHEET 

. NTSB.^^ffiB^5-009, 
OJBRce of-ifintie Safety 



Leading Change : TTiis core qualification encompasses ttie ability U? develop aid implement an 
organi^tiona! vision that integrates key natfonal and program goals, priorities, values, and other 
factors Inherent to it is the ability to balance changes and continuity - to continually strive to 
improve customer service and program perfomiance within the basic Government framework, to 
create a work environment that encourages creative thinking, and to maintain focus, intensity and 
persistence, even under adversity. 



Lea ding People : "Hiis core qualification involves the ability to design and implement s 

that maximize employee potential and foster high ethical standards in meeting the organization s 

vision, mission, and goals. 



Results Driven ' This core qualification stresses accountability and continuous improvement. It 
includes the ability to make timely and effective decisions and produce results through strategic 
planning and the implementation and evaluation of programs and policies. 



Business Acumen - This core qualification involves the ability to acquire and administer human, 
financial material, and infomiation resources in a manner which instills public trust snd 
accomplishes the organization's mission, and to use new technology to enhance decision 
making. 



Buildma Coalitions/Communications : This core qualiRcaUon involves the ability to i 
advocate and express fects and ideas in a convincing manner, and negotiate with individuals and 
groups internally and externally. It also involves Sie abnity to develop an expansive professioral 
network with other organi^atioiis. and to Wentily the internal and external polteies that impact ttie 
vrork of the organization. 



NQ Q , HQ ; 







Review Rating and Evaluation Ran for a more detailed description of each of the five (5) Executive Core Qualifications (fCQ s). 
AoDlicants must be rated at least "Qualified" on aB 5 of the executive core qualification requirements in order to be considered 
basically qualified for this positton. If they rated "Not Qualified" on one or more of the executive core qualifications, they are to be 
rated "Not Qualified" and given no further consideration. 



Not Qualified 
Qualified 



No further rating required. 

^/ Proceed vrith the rest of the rating. 



eft50D7 
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ProfessJonal/TechnicalOuiilifieaiions 



Mandatory Professional/Technical Qualifications 

1 Broad familiarity with water safety and marine transportation, including 
principles and practices of navigation, marine engineering, manne 
requlation and accident investigation, naval architecture and 
watchstanding requirements sufficient to provide leadership in directing 
marine accident investigation and the formulation of improved safety 
practices. 



2. Authoritative knowledge ot marine transport a".; Jg, r^g"'^;'"" ^?"g 
demonstrated ability as spokesperson, advocate, or instructor m this field 
SSo ensure the ability trrepresent NTSB's products and pos.hons 
Juring legislative, executive and industry activities. 



Review Rating and Evaluation Plan for a more detailed description regarding both of the ^ 
Katory Professional^echnical Q.ai^cations. Applicants must rated "Qual,f,etf on boti^ o the 
Mandator^ ProfessionalATechnical qualification requirements in order to ^b -°"J'd^^^^^^^^^ 
Qualified for this position. If they are rated "Not Qualrfied" on either one of the Mandaloiy 
Pr^SoS/}^^^^ Qualifications, they are to be rated "Not Qual.Hed" and given no further 
consideration. 



Not Qualified 



No further rating required. 
Proceed with the rest of the rating. 



Desirable Profess ion airTechnica I Qualifications 

General knowledge and understanding of the National 
Transportation Safety Board's (NTSB's) operations and familiarity 
with the operations of the United States Department of 
Transportation, the United States Coast Guard, and the relationship 
of national security organizations to coastwise and inter-coastal 
security. - 



2. Demonstrated command and/or responsibility of or for seagoing 
operations. 




^05006 
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NAITONAL TRANSPOKMnpN SAFETY BOARD 
Washington, D.C. 20594 



OFHCB op SaEEIY RECOMMfiNDMIONS 



hx^a& A-Got^U ^^^"^^^^ 
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/./ l i /U^ ■ 7-^ ^'W' ^' - ^ ^ ^^-^ ^"^ ■ 



:!;, J a' ^C/ i : ■' ■■ 






^ )dutl 



B05I309 



Case 1:06-cv-01928-JDB Document 32-2 Filed 06/25/2008 Page 18 of 34 



DEPOSITION OF COLLETTE MAGWOOD 
CONDUCTED ON FRIDAY, OCTOBER 26, 2007 



1 (Pages 1 to 4) 



1 IN THE UNrreD STATES DISTRICT COURT 


3 
1 APPEARANCES 


2 FOR THE DISTRICT OF COLUMBIA 


2 


3 ^X 


3 ON BEHALF OF PIAINTIFF: 
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4 DAVID SCHER. ESQUIRE 


5 Plaintiff : 




6 V. : Case No.: 


6 EMHJOYMENT LAW GROUP 
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7 888 17th Street, Northwest 


8 NATIONAL TRANSPORTATION : 


8 SuiteSOO 


9 SAFETY BOARD : 


9 WaslringiOT,D.C 20006 


10 Defendant : 


10 (202)331-2883 


n X 


11 


12 


12 


13 Deposition of COLLEITE MAGWOOD 
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14 
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15 Washington, D.C. 
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20 
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13 Quan LiKog, Esq., US Aitomcys OtTice 


14 and for the District of Columbia. 


14 


15 
16 
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DEPOSITION OF COLLETTE MAGWOOD 
CONDUCTED ON FRIDAY, OCTOBER 26, 2007 



13 (Pages 49 to 52) 



1 position was advertised mtse than once? 

2 A Yes. 

3 Q Okay. So now I'd like to speak specifically 

4 about the very first time it was advertised. Okay? 

5 A Okay. 

6 Q And what I would like you to do - and I can 

7 ask you through a series of questions. But perhaps to 

8 avoid confusion, what I'd love it if you did is if you 

9 walked us through the entire process with respect to 

10 this position exactly as you i^nember it; who you 

1 1 spoke to, when it was advertised, how it was 

12 advertised, the whole review process, everything 

13 through to the point thai it was readvertised, 

14 A (Mtay. 

15 MS. COHEN: Objection; compound 

16 question. 

17 Q Go on. 

18 A So you'd like for me to go through Ihe whole 

1 9 recrnitment process — 

20 Q Yes. 

21 A " f(H* the first advertisement? 

22 Q Correct. 



Q Okay. 

A - yrith tlus position. 
Q Go 00. 

A So advertised the position, it closed, 
rec^ved the applicatio 

qualified, nfen«d that to the Rating Panel, the 
Bating Panel came up with who was best qualilied, that 
is referred for intervieivs, interviews are conducted, 
Vm notified if a sdection is made. 

IfasdectiDnismadeweprepareacase. It 
goes to OPM ~ an ECQ case, package also. It goes to 
0PM for Qualifications Review Board. 

Q Now, in this instance with respect to the 
first advertisement of this position, was a selection 

A No. 

Q Okay. Do you know why a selection vras not 
20 made? 

A I don't 

Q Who would know why a selection was not made? 



1 A Okay. 

2 Q Do you remember when diis was, by the way? 

3 A I don't recall the date. 

4 Q Okay, Do you recall whether it was in 2004? 

5 A Yes,IbeEeveitwasui2004. 

6 Q Do you remember the month? 

7 A I don't 

8 Q Okay. Goon, 

9 A We get approval to recruit for the vacancy 

10 announcement, the vacancy announcement is posted, i 

11 put out for advertisement it's open for a certain 

12 number of days, usually 30, the vacancy closes. 

13 Q Okay. Tmjust going to step you for just a 

14 moment. I apologize. 

15 A Mm-tunm. 

16 Q But I really am interested in your 

17 recollection ofthis particular advertisement, the 

1 8 first time it was advertised for this position rather 

19 than generally. 

20 So the specific actions that you took with 

21 respect to this position. 

22 A Okay. Those are the specific thu^ that I 



A The selection - 

MS. COHEN: Objection; calls for 
speculation, 

A Well, I would nnagirte the person who 
requested the position would kitow why they did not 



Q Okay. Is that the selecting officer? 

A The selecting offidal. 

Q The selecting official. Okay, Thank you. 

Okay. So with respect to the first advertisement 
of this position, did Mis. Murtagh Cooke submit an 
application? 

A Yes. 

Q And did she meet die mimmum qualifications? 

A I don't recall. 

Q Okay. And did Mr. Spencer submit an 
application? 

A I don't recall. Oh, yes. Yes. 

Q Okay. And did he meet the minimum 
qualifications? 

A I annotated that he did not meet the nunimui 
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S3 
1 Q What did you mean by you "annotated"? 


1 


55 

A I don't recall who notified me. 


2 A Itwasraydetenranationlhathedidnotiiwet 


2 


Q Okay. 




3 




4 Q Okay. And why did he not meet the miniramn 


4 


on the street And «iat happ«is, you know, with cases 


5 qualifications? 


5 
6 
7 


sometimes, they're i«advCTlised. 


6 A I don't recall. 

7 Q Did you document that somewhere? 




g A IdOD'trecallifldidoTiiot. 


S 


when we readvertise. 


9 Q Okay, If someone does not meet the minimum 


9 


But the vacancy amiouncement goes out on the 


10 qualifications in general, do you make any notes about 


30 


street It's for X amount of time. It doses. 


11 that? 

12 A If someone does not meet qualifications, 


11 
12 






13 it's annotated, yes. 


13 


Panel convenes. Submit the applications to the Ratmg 


14 Q I'm just wanting to undersiand the word 


14 


Panel. They've got rating and evaluation criteria. 


15 "annotated". 


15 


They go through their process. I get a list of 


16 A I document down that (hey don't meet a 


16 


those who an best quaHTied. That goes to the 


17 certain - whatever. How do I it, I don't remember. 


17 


Interrfew Panel. They conduct interviews and then I'm 


18 Q Okay. Where do you put those annotations? 


18 


notified. 


19 A Usually I put it right on the application. 


19 




20 Q Okay. Great. Now, for this advertisement. 


20 


A Yes. 


21 this first advertisement of the position, do you 


21 


Q -- do you know vrfiether a candidate was 


22 recall who was on the Ratings Panel? 


22 


selected? 


54 

1 A Idon'L 


1 


56 
A Yes. 


2 Q Do you recall who was on ihe Interview 


2 


Q Okay. And who was that candidate? 


3 Panel? 


3 


A Jack Spencer. 


4 A I doB't. 


4 


Q Okay. 


5 Q Okay. Now, this position is readvertised - 


5 


MR.SCHER: Off the record a second. 


6 A Mm-hnun. 


6 


(Recess taken.) 


7 Q -correct? 


7 


BYMR.SCHER: 




8 


Q So with this second readvertisemeni of the 


9 Q Do you know when that was? 


9 


posi tion, do you recaD whedier Mis. Murtagh Cooke 


10 A I don't recall the date. 


10 


applied for die position? 


1 1 Q Okay. Do you recall if it was 2005? 


11 


A Yoa know, it's Bfce the obvious. I can't -- 


12 A Probably. I don't think it was too, too 


12 




13 long after it cl<Ked, but probably. I don't recall 


13 


don't recalL 


14 exactly. 


14 


Q Okay. Incidentally, in this second 


15 Q Okay. Now, I'm going to ask you, just like 


15 




16 you did before, to walk us through the process that 


16 


applications other than you? 


17 occurred — 


17 




18 A Okay. 


18 


to the Rating Panel along with my qualified so that I 


19 Q "Withlheieadvertisement. 


19 


can get a subject matter expert to asast roe. 


20 A Okay. So I get notified that the position 


20 


Q Okay. But other than you, is dierc anyone 


21 needs to be readvertised. 


21 


else who does the initial quahfied, not-qualified 


22 Q All right. Who notified you of that? [22 


determination? 
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79 


1 Q Okay. And w^ierc are the technical 


1 


secowlone. 


2 qualifications? 


2 


Q Okay. Good. All right, rmjnst going to 


3 A They're on the second page. It says, 


3 


ask you to kind of kave diis document over here for a 


4 "Mandatory Professional Tedmkal Qualifications." 


4 


second at your ade. 


5 Q Okay. Grt it. So we're on Page IB, 


5 


A Okay- 


6 correct? 


6 




7 A Yes. It would be the fiist two at the top. 


7 


for identification.) 


8 The ones at the bottom are desirables and they're not 


8 


BY MR. SCHER: 


9 considered. That's just an extra. They are not 


9 


Q Allright. We-vejustshownyouExhibitaA 


10 evaluated on the plan. 


10 


and 2E. Do you know what this is? 


11 Q Whal do you mean by that? 


11 


A Yes. Appears to be the rating sheet fcH- the 


12 A What I mean is, ifa person has them, it's 


12 


Office of Marine- 


13 great. And if they don't have them, it's not held 


13 


Q Okay. And do you know what ~ 


14 against them. It'sjustadesiraMe. 


14 


A -positian. 


15 Q We'd like it, but we don't need it. Is 


15 


Q And have you seen this particular document 


16 Ihal- 


16 


before. Yooneedtosayitacmally? 


1 7 A Wdl, we'd like it and we need it If yon 


17 


A Okay. It appears that I have. Tbis is what 


18 have it, it's wonderful. If you don't have it, you're 


18 


was ^ven to the RalJi^ Panel, then I wfHiM have seen 


19 not penalized. 


19 


it, yes. 


20 Q Okay. 


20 


Q Was it the first Radng Panel or die second 


21 A You'renotscoredjifyouwilL It'sjust 


21 


Rating Panel? 


22 annotated. 


22 


A IdMi'tkiww. 


78 

1 Q Understood. All right. So lefs go just at 


I 


80 

Q All right. Well, let's go back to Exhibit 1 


2 the tc^. These are the Mandatory Technical 


2 


for a second. 


3 Qualifications, and there's a I and a 2. 


3 


A Okay. 


4 A Yes. 


4 


Q And IB. 


5 Q Okay. And then you'll see that there's 


5 


A Okay. 


6 circles on HQ. 


6 


Q If ycHi look down at the bottom there's a 


7,' A Yes. 


7 


date. Do you see the date in Exhibit IB at the bottom 


8 Q And what does that mean? 


8 


on the ri^t? 


9 A It means that she's hi^y qualified for 


9 


A IB? 


1 both of those according to the panel. 


10 


Q Yeah, IB. ThesecondpageofExhibitl. 


1 1 Q Okay. And then a few windows down it says. 


11 


A Yes. 


12 "Desirable Professional Technical Qualifications." 


12 


Q Do you see the date? 


13 A Yes. 


13 


A Yes. 


14 Q Right? Those are tiie ones you said were 


14 


Q Okay. What is that date? 


15 great if they have them. 


15 


A 11/15/04. 


16 A Mm-hnun. 


16 


Q Okay. So would that have been the first 


17 Q Okay. And then there's - and there's a 


17 


panel or the second panel? 

A Well, I don't exacUyrecaU when the first 


18 circle on an HQ and a circle on a Q. 


18 


19 A Yes. 


19 


one is, but looking at the dates, it appears that it's 


20 Q What does that mean? 


20 


the first one. 


21 A It means that they saw her as highly 


21 


Q Okay. Now, go to Exhibit 2B . And there's a 




22 


date at the bottom of that? 
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Silbaugh Kathleen 

From: Luong, Quan (USADC) [Quan.Luong@usctoj.gov] 

Sent: Tuesday, May 01 , 2007 8;49 AM 

To: Silbaugh Kathle^i 

Cc; Cohen, Meredyth (CIV) 

Subject: FW: Cooke v. Rosenker: Depositions 



From: Luong, Quan (USADq 

Sent: Tuesday, May 01, 2007 8:48 AM 

To: 'Brian M. Lowinger" 

Subject: RE: Cooke v, Rosenker: Depositions 

Brian - I am actually in depositions all day taday and tomorrow and will be starting a trial on Monday. I tiave 
some time on Friday morning if you would like to talk then. Let me know. Thanks. 

From: Brian I*'!. Lowlnger[mailt]o:btowinger@emptoymentIawgrDup.net] 

Sent: Monday, hpn\ 30, 2007 6:52 PM 

To: Luong, Quan (USADC) 

Cc: R. Scott Oswald; DarrHi Fenwick 

Subject: Cooke v. Rossiker: Depositions 

Quan, 

Please advise vrfien you are available for a call, hopefully tomorrow at noon, lo discuss dates for depositions. 
Specifically, in addition to the 30(b)(6), I would like to set dates to d^ose the foltowing individuals wtio are cun^ent 
employees of NTSB: 

• Bob Chipkevich - current Director of ORPH 

• Joseph Osterman - current Managing Director of NTSB 

• Elaine Weinstein - NTSB official 

• Jim Rosenberg - 
1^ • Barbara Check - 

In addition, i would like to set dates to depose tiie following former employees: 

• Dan Campbell - former Managing Director of NTSB 

• Blen Engleman Connors - former Chairman of NTSB 

• Gary Halbert - former Counsel of NTSB 

• Ron Battoctii - former General Counsel of NTSB 

• Lisa Love -former HR official at NTSB 
Thank you, 

Brian 

Brian M. Lownger { Associate 

202 .261,2817 | blDwinger@employmentlawgroup.n6t 

a! 
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1 1 ■ U.S. Attorney's Office, Civil Division 
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10 CORPORATE DEPOSITION OF 

1 1 NATIONAL TRANSPORTATION SAFETY BOARD 


13 Room 421 8 


12 by and through JOSEPH G- OSTERMAN 


14 Washington, D.C. 20530 




15 (202)514-9150 
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16 and 
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16 
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17 


18 National Transportation Safety Board 
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1 9 Office of the General Counsel 


19 
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21 Pages: 1-265 
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21 Washington, D.C. 20594 


22 Reported by: Paula M. Flint 


22 (202)314-6084 


2 
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1 pool of what types of characteristics, sir? 

2 A. Qualified applicants. 

3 Q. When you say quaJified applicants. I mean 

4 the -are we talking about -what qualifications 

5 was Mr. Campbell looking for that ted him to believe 

6 that he needed to readvertise the positioQ in.2004? 

7 A. He was looking for a broader sdection 

8 pool. He wasn't looking, from my imderstan^ng, for 

9 different tjualiRcations. 

1 1 don't belieTC in the first 

1 1 advertisranent, in 2004, there were many applicants. 

12 And his concern for that led him to readvertise the 

13 poation so that there would be more applicants to 

14 dioose from. 

15 Q. So in doing so, how did die advertisement ■ 

16 change so that diere would be more applicants who 

17 would not think that it was preselected for 

18 Ms. Murtagh Cooke? 

19 A. I don't believe that the advertisement 

20 changed. The nature of federal hirii^ for those 

21 who watch smor executive positions, there is - it 

22 is not permissible to preselect a candidate. The 



10 (Pages 37 to 40) 

L 



to be readvertised, and there's two choices, I'm 
not sure which one was chosen here, Oioice one is 
to forward those existing applications into the new 
announcement, or choice number two is, to nafity the 
apidicants that they must reapply, 

Q. I sec. And you don't know which tHK it 
was this time? 

A. Idon't Isospcctitwasanoticethat 



Q. Who did Mr. Can^jbel! speak with at Coast 
Guard regarding the rtiought that there was a 
preselection going on? 

A, I don't know. It was the senior 
leadership at the fime^ 

Q. Do you know if that was a telephone 
conversation? 

A. Irfon'ttooOfw, 
; Q, And why did he call the Coast Guard? 
I A. I believe that Mr. Campbdl was actively 
I engaged in discussiwis with the Coast Guard 

regarding the conlinoing memorandum ot unders 
! that wc had. I don't believe that there was a 



1 rules prohibit that. 

2 If an application is offered and there's a 

3 belief by the community that there is a preselection 

4 afoot, that an agency has a particolar applicant in 

5 nund and then the agency readvertises the position, 

6 it essentially tdls the reader, the audience who's 

7 looking at these advertisements, that there is no 

8 sudi preselection, because had there been there 

9 would not have been a readvertisement. Are you 

10 following? 

11 Q. I- 

12 A. So it's not necessary if you're trying to 

13 tell the audience of applicants that there is no air 

14 apparent necessarily, which is not pemussible in 

15 the federal hiring service. It's not necessary to 

16 overtly say that By readvertising it you're 

17 essentially doing that 

1 8 Q. What happens to the applications that were 

19 submitted prior to, in 2004, when there was - when 

20 the position was readvertised? 

21 A. In a recidvertisement the human resources 

22 division will notify the applicants that it is going 



1 specific phone call for this advertisement My 

2 understanding from Mr. Campbdl is that he learned 

3 of this belief during other conversation. 

4 Q. So Mr. Campbell was speaking with the 

5 Coast Guard about a memorandum of understanding 

6 issue andit just so happened it came up that there 

7 was a coneem diat there was a preselection going 



A. Yes, tiiat's my understanding. 

Q. I see. And how many candidates were theie 

11 in20(H? 

12 A. I think we can give you the record for 

13 that. I'mnotcertaiiu 
Q. How many more were there in 2005, sir? 

I know that there were more by volume. 



1 6 And we can - 1 think we can ^ve you that number. 

17 MR.LOWINGER: May we have that 

18 information, please? 

19 MS.SILBAUGH: You have it. 

20 MR. LUGNGr Yeah, we provided that to you. 

21 BY MR. LOWINGER: ■ 

22 Q. And how was i t, determined that there was a 
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1 1 (Pages 41 to ^4) 



1 better set of qualified applicants in 2005 than 

2 there were in 2004? 

3 A. Thare were more applicants in 2005 than 

4 2004, determining their qualiHcations, fhe relative 

5 ranking hy the panel. 

6 Q. I see. Do you know when Mr. Campbell had 

7 the conversation with the Coast Guard official? 

8 A. It was in November or December of 2004, 

9 Q. And did Mr. Campbell encourage others to 

10 apply at the Coast Guard during this conversation? 

11 A. I'm ntrt awai^ that he spoke to anybody 

12 s|iedfically about applyir^. 

13 Q. Well, during his conversation regarding 

14 the OMS and learning about the concern of a 

15 preselection, what did he say about readveitising 

16 the position then? 
A. I don't believe he spoke to the Coast 

18 Guard about it. 

1 9 Q. What was Mr. Campbell's decision-making 

20 process with regard to readvertising die position 
after his conversation? 

A. I think it is fairly simply in *at 



1 Those are essentially his choices. 

2 Q. Was anyone interviewed in 2004? 

3 A. I do not believe so. 

4 Q. Was anyone conadered for interview in 

5 2004? 

6 A. I know that the jranel subrritted - 

7 completed thrfr work ra the 2004 appHcation and 

8 submitted the best qualified list to Mr. CampbeM. 

9 Q. And was Marjorie Murtagh Cooke on the best 

10 qualified list? 

11 A- She was in the top five, yes. 

12 Q. Is there any requirement that there be a 

13 top five? 

14 A. No. Five is a nunJ>er selected by the 



16 interviews are lengthy, involved, reqmit some 

17 resources. And the panel's purpose is to identify 

18 the best applicants within ttie pod of applicants so 

19 that the selecting offidal can choose the top group 

20 to inteniew. Otherwise the panel doesn't really 

21 have any great utilify. 

22 Q, I see. 



1 believing that we had a small pool of applicants, 

2 and that small pool was the result of a bdief 

3 within the industry that this was a preselected 

4 poation, that in order to ensure a larger pool of 

5 qualified applicants, he readvertised the position. 

6 And that's, quite ft^nkly, all he would need to do 

7 to announce topotraitial applicants that it was not 

8 preselected for any particular individual 

9 Q. You just mentioned that he had audiority 

10 to make a determinaUon to leadveitise again based 

11 on his - based on the criteria. What is that 

12 critCTia, sir? 

13 A. aariff. 

14 Q. ■ What authority did Mr. Campbell have to 

1 5 make a determination to readvertise? 

16 A. Mr. Campbell could make a variety of 

17 dedaons based on the panel's ~ once the paneJ 

1 8 completed its work, he could interview applicants, 

19 he could not interview applicants, he could make a 

20 selection in either of those two categories. He 

21 could readvertise the position or he could cancel 

22 the position altogether, cancel the armouncemenl. 



1 MR.LOWINGER: Can we just go off the 

2 record for a second? 

3 (Discussion off the record.) 

4 BY MR. LOWmOER: 

5 Q. What are the expectations for the number 

6 of applicants for the SES posidon in 2004? Was 

7 there an expectation that there would be a lot of 

8 applicants, just a few? How does the agency 

9 determine that it has a qualified pool? 

10 A. The expectations are somewiiat subjective, 

1 1 but the belief - the general belief is that we 

12 diould, in an SES announcemesnt, recdve at least 25 

13 to 30 applicants for a position. They are 

14 relatively coveted positions and infrequently . 

1 5 available, especially in unique skill sets sudh as 

16 the OMS director where it is a marine industry type 

17 of position, 

1 8 So there are some senior executive service 

19 positions in the government where there are a lot of 

20 these types of positions. Attorney is a good 

21 example of one, where there are a lot of SES 

22 attorneys, general counsels and the deputy general 



L.A,D, REPORTING & DIGITAL VIDEOGRAPHY 



ni<-io_'JAftA 



Case 1 :06-cv-01 928-JDB Document 32-2 Filed 06/25/2008 Page 26 of 34 



DEPOSITION OF JOSEPH G. OSTERMAN 
CONDUCTED ON FRTOAY. JULY 6, 2007 



1 I mentioned previously that Mr.. Campbell 

2 announced the ERB, that he was gorag to reannonnce 

3 the position. And my request to be on the panel 

4 came thrwigh Ms. Magwood. From Mr. Campbell, I 

5 presume. 

6 Q. Well, lefs just clarify this. When 

7 Mr. Campbell announced that he was going to 

8 rcadvertise the position to the ER- 10 the 

9 executive review boaid? 
10 A. Resonrce board- 

U Q. Resource board, excuse me. Did he say 

12 anything ab(HitMaijorieMurtagh Cooke? 

13 A. No, no. There was no more than a 

14 30-second comnwnt in the ERB meeting. 

1 5 Q. What did he say specifically? 

16 A. Spedfically he said - 

17 MR- LUONG: Objection. It's been asked 

18 and answered already, 

1 9 A. Without bdng verbatim, he said 

20 essen^ny that he didn't tiiink there was a 

21 suJETidentpoolofqnahfiedappUcaiitsandhewas 

22 going to reannounce it to see if he could enlarge 



29 (Pages 113 to 116) 



1 were included because these two offices work every 

2 day with the Office rf Marine Safety. They are 

3 co-dependent offices. 

4 Q. Isee. Do the ranking sheets reflect the 

5 panel's discussion with regard to the individual's 

6 qualifications? 

7 A. They do. They reflect the consensus at 



Q. So when the conversation's over, who's the 
person who prepares the ranking sheet? 

A. In the drtMmstanceerf my panel, it's 
whoever in the group volunteers to do it, but all of 
the members review and sign It 

Q. What was discussed ~ describe to me wlmt 
ctmversadons or what communications there were 
during your review panel with regard to Ms. Murtagh ^ 
Cooke's meeting with Hlen Engleman Conners in April 
of 2004. 

MR. IXIONG: Objection, assumes facts not, 
in evidence. 

A- Well, fliere vras no discussion about her - 
any meeting that she had with Chairman Corniws. 



1 the pool of applicants. 

2 Q, And are you aware of whether or not 

3 ivfr. Campbell actually reviewed the applications of 

4 the five people recommended in 2004? 

5 A. I don't believe he did. 

6 Q. And then you'd mentioned that people - 

7 arc people placed on the ad hoc review panel or do 

8 people volunteea" for it? 

9 A. No, it's not a volunteer, it's an 

10 assignment GeueraUy by the selecting rffidal, 

11 dependii^ on tiie availability of the individual. 

12 Q. And how does the selecting official know 

13 who to appoint? 

14 A. What they look for are peeqjie who are - 

1 5 have the ability to make a judgment on the 

16 credentials and qualifications of tiie applicants- 

17 So in this ca^ at least in the panel 

18 that I parddpated in and the s«»nd panel, like 

19 positions, the director of aviation safefy, highway 

20 safety, rail safely, were induded because the 
. 21 positions were similar. And the director of 

22 research and engineering and safety recommendations 



Q. Was there a general knowledge of the 
meeting? 

A. I didn't have a general knowledge of the 
meeting. 1 can't tell you what the other four panel 
members knew, but it wasn't discussed. 

Q. And describe to me what was t^mmunicated 
with regard to Ms. Mmtagh Cooke's complaint filed 
with the EEO office at NTSB when you reviewed her 
application. 

MR. LUONG: Objection, assranes facts not ^- 

in evidence. 

A. I don't believe any of the panel members 
knew that there was an EEO claim or filing of any 
type. EEO filings are private. Our EEO director 



Q. Okay. 

A. Unless the individual tells yon. 

Q, Were any of the panel members that you 
were ~ that you sat with, did the issue come up 
during the conversation? 

A. No, the issue did not come up. And I 
wasn't aware of it in advance of the panel. 
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1 Q. How are the - in what manner were the 

2 other applicants in 2005, as determined by the 

3 second panel, how were they better qualified than 

4 MaijorieMurtagh Cooke for the SES position? 

5 A- The panel determined that they had all had 

6 agnificant experience in the maritinic industry or 

7 in Hie rqjulatory area or agnificant experience 

8 aboard ship. And most of them had multiple tiers of 

9 expmence, different experiences in different 

10 aspects of the industry, both private and 

11 goyerranent, and different technical aspects of the 

12 industry, from environmental protection, wWch is a 

13 bigmarme issue, to ship design to significant 

14 supervisory experience. 



experiraices were different. But in a broad sense 
(heir breadth and level of experience v?as superior, 

Q. Whal about Mr. Spacer's expCTience was 
superior to Ms. Murtagh Cooke's? 

A. Mr. Spoicer had not only the requisite 
marine Bachelor's degree, he also had a Master's and 



J J Q. What were the factors that were most 

16 important in deteitnining that those individuals were 

17 better qualified than MarJMieMuitag^ Cooke? 
Ig A. The breadth of the experience, not only 

19 the diversity of Uie experience among the applicants 

20 but also the levd of experience and the level of 

21 superviaon and interaction, both domesdcally and 

22 internationally. 



130 



1 Q. How would their international experience 

2 rate higher than Marjorie Murtagh Cooke's? 

3 A. Some of them -It depends on the 

4 applicants, but some of them were heavily engaged ii 

5 intematiouai committees and chairpersons of such 

6 committees on marine safe^ and enrironmeut issues 

7 Some were head - the head of jomt iuteinational 

8 programs. That's one aspect of the breadth of 

9 experience that I had mentioned. 

10 Q. So environmental, supervisoiy. the breadth 

1 1 of experience, the level of experience, the 

12 supervision and the international domestic work. I 

13 guess regulatory wort or worit with outside 

14 oigsnizations - 

15 A- Right 

16 Q^ - were all factors that demonstrated that 

17 they were better qualified than Maqorie Murtagh 

18 Cooke? 

19 A. Yes. 

20 Q. Any others? 

21 A. No. Each applicant, of course, was 

22 somewhat different, they're individuals, and their 



Mr. Spencer had been through the Coast 
Guard hi a variety of marine safe^ poa«ons and 
had retired as a captain. Coast Guard capt^n- He 
then went on fo manage the technical development 
pr<«ram at the American Bureau of Shipiung for a 
nunAer of years. He has autiwred a number of 
papers. He has diaired a number of international 
committees on maritime safety. He was wdl-known i 
the uidostry and very well respected, 

Q. So how do^ his -how did his education 
rank higher than Marjorie Murtagh Cooke's? 

A. Marjorie Murtagh Co<Ae has a Bachdor's 



essentially the end of her formal edncatlMi. I 
believe. Without lookir« at her appHcation. I 



would need to look specifically at her application. 

But Dr. Spencer*s three formal education 
degrees are all in maritime. And his 40<»dd-year 
career has been exclusively in the maritime industry 
and botii in the regulatory side and at the industry 
ade. And he has spent some time on ships as weO. 

Q. When you say some time, what kind of ships 
did he spend his time on? 

A, For the most part Coast Guard Yffisels when 

he was with the Coast Guard. 

Q. And did it matter to the board what type 
of vessds a person was actually on? 

A. Not necessarily. Ttme at sea, time 
achially in command of different aspects of a sMp 
were desirable. 

Q. What type of ships were desirable, sir? 

A. I don't ttiink that one was necessarily 
more tiian the other, it was the experience of being 
at sea. A Coast Guard cutter is different tiian a 
cruise idrip, but being at sea is still - has the 
same basic principle as far as command of a vessel 
or aspects of a vessel. 
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1 A. Without referring to the document I can't 

2 tell you exactly the date. 

3 Q. And what - who gave the procedural 

4 discussion this time? 

5 A. It «ouH have been Ms. Magwood. 

6 Q. And the second time around, what was die 

7 discussion vridi regard to Marjorie Murtagh Cooke's 

8 application? Can you describe the conveisation? 

9 A. 1 don't know the conversation that 

10 occurred within the panel. I wasn'tpartofttiat. 

1 1 And I don't know if tiiey discussed - had the same 

12 conversation that we had in the first panel of '05 

13 n^arding her position and whettier she ought to be 

14 interviewed ornot. I don't know. 

1 5 Q. Was there a ranking sheet ihe second time 

1 6 around? 

17 A. Yes. 

1 8 Q. And how did Ms. Murtagh Cooke rank the 

1 9 second time around as opposed to the first time 

20 around in 2005? 
A. I think in the same position. I think slie 

22 was number 7 out of 12 or 13. 



1 Q, But what about regarding Maijorie Muit^ 

2 Cooke? 

3 A. No, I didn't have conversation with the 

4 panel mranbers. 

5 Q, What about -the interviewers were 

6 basically the same. Was thwe any discussion 

7 amongst the inte^^^ewe^s that MarJOTie Aferta^ Cooke 
g was not selected for an interview? 

9 A. No, no. The interviews were specific to 

10 ttie applicant that was bemg interviewed at that 

12 Q. Did you participate in that re-interview? 

13 A. Idid. 

i4 Q. After the interviews were completed, 

1 5 what -, wrae you going to say something, sh? 

16 A. Yeah, I'm trying to -no, never mind. 

17 Q. Are you sure? 

18 A. I'm trying to make sure that I give you 

1 9 the right people on the interview. And I think that 

20 I've done that ' 

Q. Who gave Marjorie Murtagh Cooke notice 

22 that she wasn't going to be granted an interview? 



1 Q, The only distinction being that Tom 

2 Haueter was involved the second time around? 

3 A. Tom HauetfflT took my place and otherwise 

4 the panel was the same. 

5 Q. AndwhfliwasTomHaueter'spositionwith 

6 regard to Maqwie Murta^ Cooke's ^ication? 

7 A. AlJIcantellyouisthathesfened, 

8 along witfi the other panel members, the 

9 recommendation to me, the mana^ng director, for ttie 

10 top five people. 

1 1 Q. Did you have any conversations with him 

12 about this? 

13 A. Mr. Haneter, no. 

14 Q. Md you have any conversations with any of 
15' die other markers of ihe second 2005 panel? 

16 A. I did notuntil the interviews. And 

17 during the interviews, as we interviewed the top 

18 five members, Mr. -- or Dr. Ellingstad and 

19 Ms. Weinstdn and Mr. Chipkevich knew the 

20 applications from their review on the panel and hi 

21 conversations about those five individuals during 

22 the interviews. 



A. Idid. 

Q, Describe to me the conversation. 

A. I brought her in and I told her that she 
was - that we had conducted five interviews of five 
applicants and we're prepared to make a selecHwi. 
I (Hd not bring her in and say she was not ginng to 
be interviewed. And the reason for that is had the 
five top applfcants not woiked out during the 
hiterviews, I had the option of OMving furthw down 
the list 

So I was not gomg to advertise that she 
wasn't in the top five mitil such a point that we 



we could malre a sdection from that crew, which I 
could. 

Q. So after you told her that you conducted 
interviews and diat you were in the pasiuon to make 
a selection, what was the next thing said? 

A. Wdl, I talked to her about the fact that 
she was going to no longer be the director of the 
Office (rf Marine Safety, that a new SES employee was 
and take 
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1 totheSES. 

2 Q. Okay. Was there any discussion after she 

3 said that - after she said that, what was said 

4 next? 

5 A. Well, th«i the discussion was about what 

6 kind of positions she would potentially want to do. 

7 In the agent one-on-one -- execute the agency, she 

8 brooght forward this Idea of the international 

9 liaison. We talked about it It was a discussion. 

10 And I thought it was an interesting concept. Andl 

1 1 told her to develop it further and come bade with 

12 her thoughts on what she felt she coald do with this 

13 position- 

14 Q. What office would that SL international 

15 poation, liaison position be in? 

16 A. As we were discussing it we were 

17 discussing it in the Office of Mana^ng Director, no- 

18 office. 
Q. I see. Why would it be in the Office of 

20 the Managing Director? 

A. At the moment the agenq,' has an SL 
position for international aviation functions, ifrfiich 



1 that she had not always underetood or been -- in her 

2 opinion thin^ had not beai commanicated weU to her 

3 in the past That pret^ nmch covers the content of 

4 thatnteeting. 

5 Q. Was there anything discussed with ree^rd 

6 to the meeting with EUen Engleman Conneis? 

7 A. I don't believe so. 

8 Q. Did she mention communicaiions with Ellen 

9 En^emanConnersreganiiiig equal pay and her efforts 

10 to try to get equal pay? 

11 A. At soine point in one of the meetings 

12 Ms. Murtagh indicated Uiat she had met 



14 with her ag^n but onild not 

15 Q. And \irfiat was -was thai the first or 



Idon't recall. It was in one of those 



1 is the m^ority of the international work fliat goes 

2 on withm the NTSB. But there are other 

3 international aspects of the agency that are not 

4 represented by that SL position. 

5 The person that cmrenUy occupies it, 

6 fliat portion, IVfr. Macintosh, deals ahnost 

7 exclusively with aviation issues, while Uiwe are 

8 some marine, a few highway and some rail and 

9 pipeline issues fliat are international issues, and 

10 tiiere was no, at thM time, liaison in the agency to 

1 1 manage that activi^, that international activity, 

12 Q. Is the international aviation SL position, 

13 is that in the Office of the Managing Director as 

14 well? 

15 A. No, tiiat's in tiie Office of Aviation 

16 Safety. 

17 Q. After you discussed the aviation -- the 

18 international position and interest in equal pay, 

19 what else was discussed during that first meeting? 

20 A. The only other topic Uiat was discusswl 

21 was she thanked me and thanked me for being frank 

22 and clear in the conversation with her and indicated 



Q, Ether the first one or the second? 
A. Where she mentioned -and I suspect it 
»ras the fiist, because she was talfcii^ about 



n flow not going very well for her. 



2 Q. And what about - what did she say about 

3 the meeting other than the communication? Did she 

4 mention the fact that she was seeking equal pay and 

5 had sought equal pay because she was the only woman 

6 doing equal work and was not beirig paid at tiie same 

7 level as tiie men? 

8 A. Yeah, I believe she did. I believe she 

9 did. I flunk tiiat I testified earlier that -or at 

10 least I mentioned earlier Uiat I learned of her 

1 1 concern about equal pay tiu-ough the depoation, or 

12 maybe tiiat was the EEX>. I tiiink fliat was tiie EEC. 

13 No, I think she <Kd mention it Much of tiiat topic 

14 was about equal pay in that first meeting. 

15 Q. I see. And what did you respond when ywi 

16 discussed equal pay besides the SL 

17 A. Well, I told her that UieSES 

1 8 that die had applied for was a competitive position, 

1 9 that she vras not selected. I could not legally just 

20 arbiti-arily improve her salary. I don't have fliat 

21 ahjli^ and couldn't do it That if she was 
more salary we would need to 
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1 fiDd a rational and jostifiable inediainsm For doing 

2 thaL And this is when we talked about the 

3 potential for her developii^ an SL portion within 

4 the Office of Management. 

5 Q. What was your understanding as to what 

6 would - what Ms. Muitagh Cooke would need to do in 

7 oid^ to obtain the SL position when you discussed 
S that during your first metiing? 

9 A. I did discuss iL I s^d first we would 

10 have to have a justifiable need. We would have to 

1 1 identify the position and craft a posttion 

12 description. 

13 SecondJtjr, we would have to obtain the 

14 billet firom O^L SES and SL billets are allocated 

15 fromOPM. Ijust can't create a billet I have to 

16 reqoest it Frvni tlie QEHce 4rf^ Personnel Management 

17 with a justiCicalion and a rationale bdtind it. 

18 Once granted ttiatl^letjt then becnimcs a 

19 competitive billet, because it is a promotion. All 

20 promotions have to be done conqietitively. So ttiere 

21 would be an announcement. She would have to 

22 compete. She woold have to be selected and then - 



1 legard to MaijorieMurta^ Cooke and her tenure 

2 given that she was at that point not likely to be 

3 selected for the SES position? 

4 A. When the ^irat came from the panel, after 

5 I reconstituted the panel, had them redo tfadr work 

6 and the sheet came back to me, it was dear that she 

7 was not in the top five. And I mentioned to 

S Mr. Campbell that she was not in ttie top five. 

9 At that stage he wanted essmttally to be 

10 an arm's length &inn the process because 1 was the 
1 selectii^ offidaL 

12 Q. What did he say about Marjorie Muitagh 

1 3 Cooke, aboui her not being in the top five? 

14 A, I don't bdieve he had any comment at alL 

15 I infonned him and he made note of it and that was 

16 tiie end of the convosation. 

1 7 Q. How did he make note of it? 

18 A. He admofHedgcd that I gave hun die 

20 Q, And how did you give him the information? 

21 A. Verbally. I told him that I was going to 

22 prq>areforfiveniterviewsi 



1 diat's the process. And vre dtscussed that as welL 

2 Q. And how long ~ the duration of the 

3 process, did you discuss that al atl? 

4 A. Mow long that would take? 

5 Q. Yes. 

6 A. Notlifedy. Idon'ttlankthatl 

7 discussed thai, Irat I sent ber off on the first 

8 $t^ which was to create esodially a concept 

9 Q. And a week later you had a meeting -- let 

10 me just ask this question. 

11 Before ihe meeting ended, what else was 

12 discussed with re^id to equal pay? Did you discuss 

13 the equal - die EEO complaints ai all during tbe 

14 fast meeting? 

13 A. No, I don't recall thaL 

16 Q. Were you aware of it al that point? 

17 A. Idontthinksow I don't tfaliA I was 

18 aware of the EEO cotnplaint I tUnlc I was aware 

1 9 that she had met vrltfa Chairman Engleman CtHmers, but 

20 I don't ttunk I was aware ot the EEO compl^nt. 

21 Q, When you loot over - when you look over 

22 for Mr. Campbell, did you have any discus^ons with 



Afetjorie was not in the top five and that he needed 
to he aware of that. 

Q. Why would he need to be aware of that? 

A. Because !die was the incumbent at tbe 15tii 
leveL 

Q. And how would that Impact hi m? 

A. It is - as tbe executive director, he had 
overall direction at that time for tbe activities of 
iheagency. Tbe activities tiuft go on with luiii^ 



but tiie 

12 Q. Was he surprised that she wasn't selected 

13 for an interview? 

14 A. I don't believe so because I bdievc that 

15 he knew frovn tbe previoos panel that she had not 

16 made tbe top five as well. 

17 Q. And did he speak to you about that, that 

18 he had not " that she liad not been selected the 

19 first time, in MOS? 

20 A. I don't ttunk sa I know diat 

21 Mr. Campbell, tiirough conversations with me, 

22 believed that if it was plausible that the incnmb«it 
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1 A. Prioritizing recommendations. 

2 Q. What else, sir? 

3 A. Making an assessmentof available 

4 resources versus desired activity and doing a 

5 benefit analysis against fliat to determine, to make 

6 sure that the Hnrited resources are applied to the 

7 most desirable activities. 

8 Q. Is there anything else, sirt 

9 A. That's basically it. 

10 Q. And what about the clinic for the safety 

1 1 recommendations? 

12 A. The safety recommendation, that one I'm 

13 Dot very knowledgeable of, what Ms. Welnsteinhs 

14 herworkuigon,b»itUhadtodowithoiBaniiing 

15 identifying witiiui the agency the records manar 

16 for safety recommendation and the tradui^ 

17 Q. So record management and tracking? 

18 A. Yes. 

19 Q. What does fliat mean? 

20 A. Well, thwe are a number of 

21 recammcndations within the agency that the ag* 

22 has issued. It's a correspondence exercise. The 



A. I didn't evaluate her, and I didn't 

ff her daily activities. So I'm not actually 



Q. Ovetall do you know what she did - do you 
have a sense of what she did while she was in the 
Office of Safety Recommendations and Communications? 



3 
4 
5 

6 w„ 

A. My understandhig is she did essentially 

8 what the ordinal design was for, assisted 

9 Ms. Weinstetn, who also continued her detail for a 

10 short period of time to fiiUsh the project 

11 Q. What type of -what type of guidan(» ad 

12 Ms. Murti^ Cooke receive in pofonnii^ her woik in 

13 detsaminihg how she was doing in performii^ her 

14 woik? 

15 A. She would have received it from 

16 Ms. Wehistein. 

17 Q. Would it have been a position description? 

18 A. Position description and then personal 

19 direction from the supervisoi\_____ 

20 Q-^mranfiCCfpSiori^nra^andanis, should 

2J she have recdved performance standards? 

A. Not for a temporary assignmmt For a 



redpients reply. We reply back to fliem. They 
reply again. It is keeping track of where flie 
recommendation is in its evnhition through its life, 
and then identifying that and making it easy to 
capture that information. 

Q. So basically it's finding out in whose 
court the ball resides? 

A- Whose court the ball resides and wbafs 
the status of the work against the recommendation. 
For example, if we reconunended to the FAA 



11 that they pranulgate a r^ation, they would 



.^ respond bat± to us, we'd write back with 

13 fhey write back again. Knowing where they were ir 

14 the rt:gulatoi7 processes is a necessary item fliat we 

15 n^d to know as we continue to investigate new 

16 accidents. 

17 Q. . How would you characterize this 



18 ^..e, 

19 A. As a temporary assignment for someone who 

20 had demonstrable planning skfll. 

21 Q. What do you know abcsit what she actually 

22 did? 



detail she should have received a po^on 
description for the detail, but flie performance 
standards go back to fte ori^nating office. In 
this case it's the Office of Management 

Q. I sec. Do you know who she woriced with 
while she was doing this woik? 

A. In Safety Recommendations? I presume 
Ms. Weinstdn and otiiere, but Vm not sure who. 

Q. What rule is fljerelhatdoesnt require a 
performanoe standard for Ms. Murtagh Cooke's 
tansfer in the Office of Safety Recommendations and 



MR.LUONG: Objection to the term. 



A. As a detaU yon maintain your position of 
record, although you may be doing other duties in 
another assignment. The rater should consult will 



well they did against tiie portion description. 

Q. And who would that have been? Who would 
have been rating her work? 

A. It would have been Ms. Czech. 
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1 it in a satisfactory manner. 

2 Q. When people are put on, as you say, a 

■3 detail, is it possible to recdve a bonus at the end 

4 of the year? 

5 A. It is. It's possible. 

6 Q. Is it likely? 

7 A. It's possible. It depends on the nature 

8 of the detail. Details are very unique. And it 

9 depends on what the work mvolved and what the 

10 nature of the detMJ was. 

1 1 Q. Describe how this - how the work 

12 performed by Ms. Murtagh Cooke, Ihe actual 

\ 3 assignment, fits within the scope of the bonus, an 

14 end-of-theyear bonus. 

15 A. The bonus -- it's not a bonus, it's a 

16 performance award that is proYided to staff who 

17 receive an outstanding or an excellent and varies in 
IB percentage, A W^er percentage for outstanding, a 

19 lower percentage for excellent Generally no 

20 performance award for fully successfuL And not aU 

2 1 excdlent candidates recdve a performance award 

22 dtber. 



A- I think her skills as a manager and 
planner were being utilized I don't believe that 
we utilized any of her marine safety skills '"^S'^K 
But that wasn't the intention of die detafl- \^) 

The detail was to put her into a poation 
that was, one, available and> two, matched as 
closely as possible her sldlls. Sht was a good 
organizer and planner and that's what that basic 



9 assitr 

10 Q, But ifit wasn't particularly compJejc and 

1 1 the highest you can ran as a government employee 

12 before you become an SES at a GS-15. level 10, isnt 
it likely that it would just be a very mundane task . 



14 for Ms. Murtagh Cooke? 

15 MR.LUONG: Objection, argumentadve. 

16 A. There weren't a kit <tf options. There 
i? were only two options I had. One was to keep her in 
18 the Office of Marine Safrfy as a national 

spedalist for marine safety issues or this 
partkolar assignment It 
was available. She did not wish to stay in the 
Office of Marine Safety, so it became the de facto 



1 But generally all outstanding, people who 

2 are rated outstanding receive some form of 

3 performance award- And there are several different 

4 forms. 

5 Additionally staff can be provided with a 

6 special act award for discrete activities that occur 

7 outdde of flic general performance level, 
g Q. Any other type of bonuses, sir? 

9 A. There are large -seven or right large 

1 agency end-of-the-year awards that are granted, 

11 cbainuan's award, mana^ng director's award, 

12 regronalstaffassisiant awards, that ar« granted at 

13 the end of the year. 

1 4 Q. Mow complex of an assignment was 

15 Ms. Murtagh Cooke assigned to in the Office of 

16 Safety Recommendations and Commumcalions? 

17 A. I dMi'l think it was particulariy complex, 

1 8 I thuik that it was needed and procedurally Tobvst, 
\9 but it wasn't particularly difficult 

20 Q. To what extent was Ms. Murtagh Cooke's 

21 skiltsasaGS-15,level 10, being utilized in that 

22 position? 



Q. 



Was she doing the work with anyone else. 



4 MR. LUONG: Objection, asked and answered. 

5 A. In fefety Recommendations she was working 

6 m»derthedirectionofMs.Wemstein,andIdoD't 

7 know w4iospe«fically she worked with. 

8 Q. How was the planning work that was 

9 required for the job similar to or related to her 

10 workdoneintheOfficeofMaiineSafety? 

11 A. As a du-ector of Office of Marine Safety 

12 atthel51evel,shewasrequh^toplanannnaUy 

13 the activity oS Oie office and the staff, to 

14 organize and oversee Uie development of Afferent 

15 product and processes. And it is similar, not 

16 identical, but it's a amilar basic planning 

17 function. 

18 Q. And how was it planning for putting 

1 9 tocher an advocacy plan? What was she planning 

20 - rather than just puning together a piece of ~ it 

21 sounds like she was figuring out how to put 
r, I guess, a report on strategic -- on 
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1 asked to terminate the detail and go back to the 

2 OfBce of Marine Safety. 

3 Q. Was there any communication between you 

4 and her that would let her know thai she could get 

5 out of the detail, as you call it, the detail, and 

6 .go back to Marine Safet^;?^ 

7 A;,JftVSSrEofaiiawkward way of pwl 
u.te was aware that it was a detail. She didn't 

. to return to Marine Safety', and she never invested 

10 that, one, she was unhappy with the detail or, two, 

1 1 that she ever vranted to return to Marine Safety. If 

12 she had flieseflioughts she kept them to herself r-^ 

13 didn't te ll anybody. ^" 

Jo how did the detail end? 

K, Tlie work was over. The work that 

16 Ms. Wdnstein had needed to be done was 

17 substantially complete. And at that time I had an 

18 opportmriJy to design a new position within the 

19 Office oflVfenagement to essentially redesign the 

20 organizational structure of the Office of 

2 1 Management And I brought her in and spoke to hi 

22 and told her that I had a very credible GS-15 level 



1 it was a lot of work. It was a new position, 

2 creating a new process and a new, essentially,- 

3 function for the agency, one that maybe should have 

4 existed for a loi^ time, it hadn't, and that is a 

5 permanent planning fundi«^;_So£o^^ttot^to 

6 her and she d eifcied. 

7 So I told her that we would put her in a 

8 program man^ement position, program analyst 

9 p^ittinn until such t ime that we could determine 
V) what other positions became available at the 15 
A leveL Jbid we gave her the asagnment of doing 
/f2~essOTtially an archeolc^y task, which was to 

1 3 identify, one, all of the reviews and audits that 

14 the ssency bad incurred in the last 10 years and 

15 then ardiive the responses that the agency had 

16 against all of those reviews and audits, which we 

17 had not done previously. The agency hadn't done 

1 8 that previously. And to do that she had to go 

19 around and talk to all the office directors, find 

20 out all the informadon, collect it, collate it and 

21 put it into essentially an archive. 

22 Q. What written documentation do you have 



1 position as the associate managing director for 

2 strategic management, and -a lthough Lm not sure I 

3 had tifled it that at that time, but it was the 

4 diirf plannh^ officer for the agency, a position 

5 that did not preriously exist in the administration 

6 that premded my tenure. And I asked her if she 

7 wonld do iL 

8 i told her that I wouldn't make her do it, 

9 she h&d the opfion of saying no, bnt that I tiiought 

10 that her plannmg and presentation, especially 

1 1 strate^c planning skills, were good. I had seen, 

12 as the office director for Highway Safety, her 

13 planning activity as a counterpart, as a wrfleague 

14 when I was in that portion, and she was good at 

1 5 process Row and strate^c process and 

1 6 organizational development, and I thought she wouW 

17 be quite good for the position. 

1 8 She thought about it and decided that she 

19 did not wish to embark on tiiat kind of position. 

20 She didn't want to do it. And I asked her why. And 

21 she indicated that it was just tpc> mudi work. She 

22 didn't want to get that heavily engaged again. And 



1 with regard to the position of - the associate 

2 strategic management position? 

3 A. Associate mana^og director fw strate^c 

4 managranent is what it is titled now. I think at the 

5 time fliat I spoke to Ms. Murtagh about it, I'm not 

6 sure that that was exactly the title. It may have 

7 been chief strategic planning or - we modified the 

8 titie a couple of times. 

9 I have a position description and a 

10 performance standard and I have a new employee in 

1 1 that position at the moment 

12 Q. Was there a position description provided 

13 to Ms. Murtagh Cooke to consider the position? 

14 A. No, because - and I recall tiiis 

15 conversation. I had a draft and I wanted her to 

16 consider that And part of the duty of the - 1 was 

17 intending for her to do was to complete that 

18 position description by refining it and finalirfi^ 

19 it as she came into it 

20 Q. What part of planning was Ms. Murtagh 

21 Cooke good at in the Office of Marine Safety? 
A. Process flow. 



22 
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1 A. She was frequently unhappy, as the 

2 director of Marine Safety unhappy with the 

3 management and unhappy with the process and unhappy 

4 with board members and other acWyities. I didn't 

5 noUce any of that when she was working in the 

6 Ctffice of Management 

7 Q. Were there other positions available to 

8 her while she was in -the Office of Mana^g Director 
[hat she could. 

positiof&>^t were offered 
by 

ipetitive 




1 whidi is a very technology-laden computer billet.^ 

2 But there were several SES positions she could h 

3 competed for, 

4 Q. Was the deputy managing director an SES 



Yes. 



Q. And did anyone speak with her about t\ 



9 MR. LUONG: Objection to the extent this 

10 is outside the scope of the 30(b)(6) deposition. 

11 A. I didn't speak to her abont the portion. 

12 Q. How would she have learned about it? 

13 A. Like everyone else, through the 

14 competitive advertisement. 

15 Q. Where is the competitive advertisement 

16 posted? 

17 A. It's posted on the intra and Internet ate 

18 and then the USA jobs. 

19 Q. Was Ms. Murtagh Cooke provided a computer 

20 at work? 

21 A- Yes. 

22 Q. Was that computer linked to the intranet? 



1 A. Say it again. 

2 Q. Was the computer linked to the network, 

3 the intranet network? , 

4 A. Yes. AH the computers border link to the 

5 intranet. 

6 ■ MR. LOWINGER: Can we take a break? 

7 (A recess was taken.) 

8 BY MR. LOWINGER: 

9 Q. Sir, you've used the word "detail" any 

10 number of tinies today. Can you tell me what a 

11 derail is? 

12 A, It is a temporary assignment to another 

1 3 activity or position. 

14 Q. And outside of OMS, what other 

1 5 opportunities were available to Ms. Murtagh Cooke to 

16 workoni]MrigeJsafe^rtssees.aftctMn^ 

17 afieLshe'was i^noved from the posiiiShvrf director 
18^.*fOMS? 

A. There's probably only four places 
touch marine safety issues. The Ofiice of Marine 
Safe^, the Office of Research and En^neerlug, the 
Office of Safe^ Recommendations, and where they 



illy with 



tonch it is in the safe^ 
correspondence activity, and then 
the board members. ^^4 

What steps were^^sSD-tylJi^gency to put 
MsrMmtagh U»ke nTaposition related to marine 

6 safety after her removal from the directorship 

7 position? 

8 A, Ms. Cooke indicated she did not want to be 

9 in the Office of Marine Safety. I looked through 

10 the agency to detenmne where there was anotiier 

1 1 accqitable position. The single billet, which was a 

12 14-level billet m the Office of Safety. 

13 Recommendations that dealt vrith marine safety 

14 recommendations, was already filled, 

15 In the Office of Research and En^eering 

16 there were nospedfic marine positions avajlahle. 

1 7 And I menUoned the board members, but the board 

1 8 members' billet, the few that are there are 

1 9 political billets, not career positions. And it was 

20 unlikely tiiat she would be eli^ble for one of 
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1 agency, 

2 Q ThelayoutofNTSB.wherevras-onwhat 

3 floor was your office as the managing - 

4 A Sixth -- 

5 Q -director? 

6 A - floor. 

7 Q Okay, And how close was your office to - 

8 to the chairman's office during that period of time, 

9 Eng - Hlen Engleman Corners? 

10 A Do you want that in feet, in ~ 

1 1 Q Sore. 

12 A It's probably 200 feet mayhe. TheofSce- 

13 the managing director's office is a separate suite 

14 from.the chairman's office, but it is adjacent to the 

15 suite. There is a door betwecm the two suites. My 

16 office was at the fer end of tt»e mana^g director's 

1 7 srnte. The chairman's office was at the fer end of 

18 her suite. I could yell loud enon^ that ^e could 

19 hear me and vice versa, but - 

20 Q I - 1 understand. I understand. How often 

21 did you meet with, on average, Ellen Engleman Conners, 

22 the chairman, during the period of time that she was 



1 the diairman and you were the managiiig drector? 

2 A Well, if she was in the office, it would be 

3 unlikely that I would not see her. 

4 Q On any ^ven day? 

5 A Yeah. 

6 Q And vrfien you say you would see her on a 

7 daily basis when she was in the office, to what extent 

8 would you have a substantive conversauon widi her on 

9 days that ycai would see her in the office? 

10 A Well, it would not be unconHUpn, but it's ~ . 

1 1 it wasn't a daily e^ai^^ttwould not be uncommon. 

12 The chairman has a lot of the » the diainnan handles 

13 the public side of the agerngf. The mana^ng director 

14 handles a lot of the - the matter that is not yet 

15 public, that's in process and so forth, and, so, my 

16 day and hers would be very different. 

17 Q When you would meet with Engleman — Ellen 

18 Engleman Coiners, where would those nieetings take 

1 9 place? 

20 A Well, one of ttiree places. She would not 

21 infrequently come to nry office if she had something 

22 that she wanted to talk to me about. If tJiere were to 



1 be other people invtdved in the meeting, it was more 

2 likely to be in her of Hce. And there was a 

3 conferaice room in between us, and if there were a lot 

4 of people involved, it would [Hpobably have been in the 

5 conference room. 

6 Q And how often would the - th^e meetings be 

7 impron^ as opposed to scheduled meetings mi a daily 

8 basis? 

9 A They would be more likely to be impromptu by 
1 a large mar^n. 

Q And this is wheji Engleman - Ellen En^eman 

1 2 Conners would come down to your office lo talk to you 

13 about various things that were going on? 
A Or tell me that there was a -an office - 

15 I mean, meeting in her office that she would like me 

16 to attend, yes. There - there -- and I had a 

17 managing director's meetii^ that the diainnan might 
1 S attend, and it was in&equently scheduled, so - and 

19 I - 1 don't believe that she had any scheduled 

20 nieetii^ that would routinely have been sctiedulcd, so 

21 they were in tiiat sense almost always impromptu. 
Q I understand. The - the modal directors 



1 and the other directors over whom you had direct 

2 supervision, how often would ywi evaluate thdr — 

3 these individuals' perfonnancc, how legulariy? 

4 A What do yoo mean by "evaluate"? 

5 Q Well, what -what do you mean- whMi I say 

6 the word "evaluate," what does Ihat mean to you? 

7 A Well, I evaluated them every time we had a 

8 conversation abcHit anything of substance. I mean, 

9 that's what you have todo. 

10 Q Let's use the - the more formal tenn 

11 "evaluate," meaning an evaluation process. How often 

12 would you evaluate employees over whom you had direct 

1 3 supCTvisory authority when ycm were at NTSB both as a 

14 general counsel, managing director and then a -- 

15 finally executive director from on or about 1990 

16 through 2005? 

17 A Well, it would be -it would be an ongoing 

18 thing. ITie -in the gMieral coimsel's office there 

19 were very few peoirfe, and we all worked very closely 

20 together, so there wasn't any - any sense in which 

21 there was a need to sit down and — and — and talk to 

22 one another about how we were thinking about one 
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21 
1 anothen It was pretty - a pretty tight-knit group. 


23 
1 Q And then once you had worireri a little bit on 




2 the evaluation sheet, what would you do? 


3 that you had to do for civil serrice rules, and that 


3 A Are we talking now about the modal office 


4 would have been undertaken. 


4 directors? 


5 If a problem arose» U was probably going U) 


5 Q Yes. 


6 be in the context of a - of a jffoceetHS or a case 


6 A Okay. Because it wifl make a difference. 


7 and you'd work it out in liiat manner, so that's pretty 


7 The people who were direct reports to me that were on 


8 much the way I did it in the general counsd's oJIke. 


8 my staff I might handle in a different fashion than I 




9 would handle a modal office director. Modal office 




10 directors reaUy, in essence, were the heart of the 






12 me was quali^ product The agency works by way rf 




13 presentation of accident reports to a board, and the 


13 amodalofficeperformed. And,so,thatwasa-a-- 




14 a mutual undertaking. 


15 reports and presents them to the board as a nearly 

1 6 finished product Tbe board obviously is going fo 


15 As I say, my authority over peraonnd is a 






17 and I wouW reach some agreement about how modal 


18 It would be in the context of flie 


18 directora were to be rated and then the ratings would 


19 development of a report that the analysis of an office 


19 bemade. 


20 director and indeed the analysis of an office is 


20 Q So you have the -ihe sheet fiomHRtiiat 


21 undertaken. TTiat would culminate in vrhat was known as 




22 a director's review in wbidi an office director would 


22 be, and you've said you'd work on dial some. 


22 

1 present a report to flie mana|?ng director and to the 


24 

1 A XJh-huh. 


2 other directors that were involved in it, and it was 


2 Q Thenvriiat would yoD do vrtien you are 


3 a - a process m which you were -- yoo -- yon -- 


3 evaluating diose over whom you have direct supervisoiy 




4 authority as part of the annual performance ^pnusal 




5 process? 


6 Q Lcfs talk about the annual performance 


6 A I would talk to the chairman and Iben ten 


7 appraisal that you just mentioned. Isitfairtosay 


7 the chairman that we had to go through the annual 


8 that you would perform that annual per ~ perfomiance 


8 appraisal process, and vre would work out some 


9 appraisal on an annual basis? 




10 A Yes. 


ID would sign the documents and process the -I think 


1 1 Q All right. And how - how would you go 




1 2 about that as the managing director over those 




13 individuals over whom you had direct supervisory 


1 3 end-of-the-year bonus process, and that's a lot of 


14 authority? 


1 4 what was under consideration here. 


15 A I'd ask them lo- the office directors to 


15 Q So once you had completed the form, you had 


1 6 provide me with some informaUon about what they 


16 put in any of your comments and all as part of the 




17 annual performance appraisal process, then what would 


18 had for that year, and I think - 1 don't know whether 


18 you do with that form? 


1 9 my assistants or - or human resources or - or who 


19 A Well, human resources would take the form. 


20 woukl present me pieces of paper that - that wMild 


20 I -- 1 can't really honestly say. This is not 


21 look to he the basic framework (rf an evaluation sheet, 


21 something that I spent a great deal of time thinking 


22 and then I would work a little hit on that 


22 about in terms of how pa --pieces of paper move 
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1 Q So Ijust want to make sure I understand. 


3] 
1 comments about the person's performance, would you 


2 With (he modal directors, tfie - fiiose that were in 


2 sign the form? 


3 Charge of the highway - 


3 A I think I had to. 


4 A Uh-huh, 


4 Q Okay. And who else would sign the form? 


5 Q -office, the nmine office, the air safety 




6 office and die rail office, you did not perform annual 


6 again, there have to be two fflgoatures on tlie form, 


7 performance appraisals on any of those modal directors 


7 because, as I raentiMied, there are - there are - 


8 between 2000 and 2005? 


8 It's connected with the bonus process, and yon can't 


9 A I think what you said was did I spesk to 




10 ih«nafter,aiidyoiirque5tiOTijii!rtnow!sdidl 




1 1 perform an appraisal. I performed an appraisal. Did 


1 1 theoretically you - it - yon - you have to have two 


12 Italktothemabootitaftw-wards? Virtually 




13 everyone is going to be rated outstanding, and they 


13 s^ngomcial since that's the ofGdal above me. 


14 didn't really need to be toH that 




15 Q And when you say, "virtually everyone is 


1 5 official. My report is to the chairman, so it would 


16 going to be rated outstanding," you mean the - the 


16 bethechaiiman. 


17 modal - 


17 Q And who else would sign the annual 


18 A The- 


18 performance appraisal that would lead to bonuses 


19 Q - officers - 


19 and - other than you and the - and the chairman of 


20 A - modal officers, yeah. 


20 iheNTSB? 


21 Q - between - 


21 A The employee signs an appraisal form, I 


22 A Uh-hah. 


22 believe. 


30 


32 


1 Q -2000and- 


1 Q And w*en does the employee sign the 


2 A Uh-hoh. 




3 Q -2005- 




4 A Yeah. 


4 signatures. 


5 Q -isthatconwt? 


5 , Q AH right And, so, irfio would — once you 


6 A Yeah, I think that's pretty mach the way it 


6 had coiTq)!eted your comments on the form, then what 


7 was; 


7 would you do with the anmial performance-appraisal 


8 Q All right. Now, turning to - 


8 after you had inserted your comments, you had signed; 


9 A I don't want to leave you with the 


9 what would you do next? 


10 mvresaioD that if I bad a difliculty with somebody's 




1 1 performance that I couldn't express to them what it 


11 it distributed to wherever it needed to be 


12 was t^tFiEBi^needed to do to - 1» -- to bring that 


12 distributed. 


13 particular fimctkm back into play, so I don't ~ I 


13 Q You would give it to whom? 


14 don't - I'm pretty sure that everybody knew when 


14 A WeU, either to Lisa Love or Towanna Price 


IS there were difificulties, but to do it annually 


15 or whoever it - these were likely to be a stack of 


1 6 wouldn't make any sense. Sit down the day before 






1 7 (hem and then they would be gone. 


18 October or April, senseless. 


18 Q And at what point would you have this 


19 Q I underetand. All right. The " the 


19 conversation widi the chairman about what her comments 


20 performance appraisals that - that you did conduct 




21 that - the forms themselves, after you - it came 


21 ever? 


22 from HR and it was filled out and you then put in your 


22 A Well, early on in the process to figure out 
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SI 
1 of position that would be an appropriate posiUon for 


63 
1 annual - 1 think that was an annual - you know, it 


2 an SL position? 


2 was sort of - it was almost like a ritual. I'll ask 


3 A As I just said, I don't know that I ever had 




4 that convereation with EUen. 


4 to one or tvro; I can't remember what, but we 


5 . Q All right. When was ihe firet lime you had 


5 eventually got it done by pulling an SES from here and 


6 a conversation with Ellen Engleman Conneis about how 




7 the agency should allocate SES positions within the 




8 agency? 


8 would expend those SESs in ways that -that I would 


9 MS. COHEN: Objection, assumes facts 




10 not in evidence. 


10 Q Andwhydidyoubelievethaiallofthe 


1 1 THE WITNESS: I don't know ihai I had 


1 1 modal offices, this would be the - ihe highway 


12 ihat convereation. 


12 office, Ihe marine office, the air office and the rail 


13 BY MR. OSWALD: 




14 Q Is it possible you had that conversation? 


14 A Well, ifyou look at the federal pay scale, 


15 A AVeU, it would have been more fliaD possible 


15 you'll see that it's fairiywdl compacted, and tt's 










18 were two SES at one pwnt out at our academy- I was 








20 point to the dhainnan. 




21 EaienEii^einanConiierswasinfevorof 




22 having an adnrinistrative office back at the levd of 


22 director, and if that makes sense to you, then yoQ 


62 
1 SES, and NTSB had had one. When we moved lo havii^ an 


64 

1 lookatbnsmessdifferentlythanldo. 


2 independent controller, chief financial (tfficer, tiiat 


2 Soto mek was singly an issueof money. 


3 SES was allocated to the chief Bnandal officer, so 


3 It was simply an issue of, if you're going to run the 


4 now hnman resources and contracting and acquisitions 




5 andsoforfltwasheadednphyaseriesorGS-lSs 


5 it, if -if -if you're gohig to he at the top, I 


6 r^ortii^ direcUy to the managing director, whidi was 


6 want to put in an incentive. I want to put a pyramid 




7 there. I want the ri^t people to crawl up there. 


8 sense in - in the seice that it avwded nsmg an SES 


8 It was not uncommon at NTSB for people to - 


9 in that area. 


9 to - to reluse^to take, for instance, a division 


1 And until we had all tiie modal offices at 


10 chiefjob on the grounds that they were already doing 


11 the SES level, I would have been opposed lo putting an 




1 2 SES back there. But to got to the point where we had 


12 and there wasn't another nickel in it for them. 


13 the SES for that position, so Ellen and I wonW have 


13 That's government service. 


14 had a conversation about that, I don't know that 


14 So for me it was basically, all right, we 




15 had gone from an office that had been run by two SES; 


16 SES m modal offices because Ihat was prwraned. 


16 we were going to four offices. I was nol in favor of 


17 I had written - one of the Krst thmgs 1 


1 7 that, but if that's what was going to happen, I - 1 


1 8 did when I became managing dnector was written - 




19 I -- 1 authored a letter to OPM indicating that the 


1 9 SES. I've been in the SES myself since the day it was 


20 modal offices, now that they were independent, ought 


20 created in 1978, so I'm - I'm not going to - I'm not 


21 fo be staffed at the SES level. And we requested SES 


2 1 going to look at an office director and say, you 


22 todothat,andOPMd«iiedit,andwe-Itiiink 


22 shouldn'tbeanSES. ItWnkthat-IthinktiKy 
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65 
1 should, so that was - that was a no-braincr for me. 


1 


67 
A Unfortunately there's 44,000 people who die 


2 Q I undcrsiand. When the SES came ftec from 


2 


every year on flie highways. Tlie - as an instttution, 


3 the academy, who was it who made the decision to 


3 




4 allocate chat SES posiliom to Bie highway ttwdal office 


4 


in aviation. It was actually part of tiieOvil 


5 director position? 


5 




6 A I( would have been the chairman. Which 


6 


'70s. Our budget is predicated on aviation. I titink. 


7 chairman, I -- I'in going to be at a loss for again, 


7 


in fact, when we do reauthorizatioii, we go before tiie 


8 because there were - 1 probaWy wMjld not have 


8 




9 allowed -let me -let me back up a little bit I 


9 


committees on both sides. I don't even Uiink the full 


10 probably would not haw aUowed that decision to go 


10 


committee is here. I thmk it's all done m aviation. 


1 1 forward too qniddy if I had an acting chairman who I 


n 


And of course aviation have ti^ir -- there 


12 knew was about to he replaced, and I was in that 


12 






13 






14 


that Bnt if yon were to ask youredf where NTSB can 


15 chairman was, you know, months away from ~ frrai going 

16 bade to board iDOTiber status and I'd have a new 

17 chairman in. That's not sensible for a lot of 


15 

16 
17 


have an impact, there's less than - less than a 


and most of that not in conunendal aviation. There's 




18 




19 that may then occur between a board member and a 


19 




20 chairman about who - who^edded what was going to be 


20 


it's abnost a million worldwide, and that's the - 


21 an SES and who made the selection. Preadential 


2J 


tiiaf s flie area, and we're -- and we're -- as a -- as 


22 appointees can be jeatous about those Idnd of 


22 


a result <rf that, we'r« sort of organized m that 


66 
1 prerogatives. 


1 


68 

fashion. We have regional olDces in highway. 


2 But it - so assuming that it was the 


2 




3 academy that went to highway .-and I tWnk you're 


3 


that that's where we can have the impact That's 


4 correct on that, but I'm not sure - a chairman wiU 


4 


where you want to do most of yora- busmess tiiat is 


5 have made that dedsion; although, I will have 


5 


discretion ~ tbst is a discretionary calL 


6 presented that as a --as a ^ven. If-ifl--if 


6 


Q And who was the incumbent at that time? 


7 the - if the diaimian is sitting in front of me and . ' 


7 


A AfeUownamedJoeOsterman. 


8 said, well, what do we do with this, I would have 


8 


Q And prior to your recommendation and Ellen 


9 said, oh, we need to move this into tiie modes. 


9 


aiglenoan Conner's transfer of the SES slot from the 


10 Q And -and who was it who made the decision 


10 


academy over to highway - 




11 


A Again - 


1 2 SES position lo highway as opposed to any other modal 


12 


Q -todiis- 


13 office? 


13 


A - you're - 


14 A Wdl, I've been 100 percent behind that, so 


14 


Q - position - 


15 if we're looldng for a recMnmendation - I'm not sure 


15 


A -- assuming it's Ellen. I - I'm not sure 


1 6 there was a recomroendaiion because I'm not sore that 


16 


it is, but - but I'll take your word for it for the 


17 there was ever any -any -any debate or 


17 


purposes of the discussion. 


1 8 condderation about it, but if there -- if - if you 


18 


Q All right In light of highway's -die 




19 


modal directors importance to NTSB, how had you gone 


^f\ It (uutmic-u it^e- ftv\¥n fliF> tncfWiifinn^l cfnnilrmint 


20 




2.1} It, tjecause it s — trom uie insciiuuonai sianapuini, 
21 it's pret^ much a no-brainer. 


21 


received more money in that position given all the 


22 Q Why is that? 


22 


responsibilities that he had had? 
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1 having read it, and that would be my lole. 

2 BY MR. OSWALD: 

3 Q In its entirety? 

4 A I have no rMollecdon of havii^ done 

5 anything else. 

6 Q I understand, 

7 A Well, appar^tly -- 

8 Q Now, when did you - who was responsible for 

9 the decision to rescind the vacancy announcemwit for 

10 the director of the Office of Marine Safety, a 

1 1 position that was announced the first time in late 

12 2004, for the (UiBctor of marine safety at the 

13 National Transportation Safety Board? 

14 A I was. 

15 Q And why did you lesdnd die iiist vacancy 
1 5 announcranent? 

17 A Well, that's a complicated question, bnt 

1 8 ttiere were two piindpal things that were on my mind 

19 One was I waai't ready to have a selection made at 

20 that moment, and, two, I thought that the pool of 

21 candidates had been artificially narrowed by rumor 

22 that the first aunouncement had been whred for an 



1 internal candidate. 

2 Q Now, what fectors made up your decision to 

3 rescind the vacancy announcement fix the tKrector of 

4 marine safety at the NTSB - diis is the 2004 first 

5 vacancy announcement -- apart from your unwillingness 

6 or not being ready to make a selectiwi and your belief 

7 thai the pool of candidates was artificially narrowed 

8 based upon a jseconoeived notion that there was a 

9 preselection for the position; what other factofs 

10 other than those? 

11 A Well, I called -when I got a fot of who 

12 .w^- who the panel had recommended, I put the list 

13 on Ore back of my desk and I didn't touch it very much 

14 for a period of time because, as I say, I wasn't 

15 really interested in seeing the selection process go 

1 6 forward at that point in time. 

J 7 I can't remember why I finally decided I had 

18 to do something with it, but when I cMd, the first 

19 name on the list was a captain from the Coast Guard 

20 who I knew, and I called him and he told me that he 

21 was DOW employed by Johns Hopkins and was no longer a 

22 candidate, and I told him tliat I was kind of surprised 



that Otere " he was the only guy that ' 
Captain Brusseau was the guy who told me that it was 
miderstood it was kind of wired for the plaintiff and 
that that may have limited it, and, so, tiiat 
c(Hiversation with one of the applicants would have 
bewi the only additional factor that I - that went 



Q Who wae the other four candidates cm the 
list thai was provided to you by the panel after the 
10 first vacancy announcement ~ 

A I don't remember them by name, but there vras 
12 a - tiiere was a Coast Guard guy from the operational 
side of the Coast Guard, and then there were two 

14 people from the private sector, and I don't remember 

15 their names. I do remember that I was not impressed. 

16 Q And viho elsel 

17 A The plamtiff. 

18 . Q MaijoricMurtagh was? 

19 A Yes. 

20 Q Why did yon - so what was it about flie - 

21 the five candidates thai were sent to ytsi by the first 

22 panel of the selection committee that led you to 



believe that it was ~ it was artificially nairowed? 
This, is die same group fliatindudc, what. Captain 
Prudo (sic), a Coast Guard captain and two private 
sector folks and Marjorie Muitagh Cooke; how is it - 
A Could you repeat the -• I lost your question 



7 Q Well, Trfiat was it about the list fliat the 

8 panel had supplied you, die hst of five candidates, 

9 which included Captdn Prado (sic), two private sector 

10 employees, another captain in the Coast Guard and 

1 1 Marjorie Murtagh Cooke, the incumbent in the position, 

12 that led you lo believe diat the list was too narrow? 

13 A Wen, it wasn't Uie fist that led me to 

14 believe that - that - that the ~ it was too narrow. 

15 I mean, the list - the list didn't have any good 

16 candidates m it excqpt the first guy that I - yrell, 

17 I don't want to say it didn't have any good 

18 carulidates. The two private sector guys I found 

1 9 defidendes with just looldng at the -- the 

20 applications. I don't know that I -- if I had met 

21 with them and talked to them that they might not have 

22 been able to explain a lot of that, but I looked at it 
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1 and I thought to myself, wdl, there's a couple of 

2 glaring probabitities - possibilides here that I'm 

3 not --I'm not Yeryfaaiipy with. 

4 The one guy that was on the top, ttie first 

5 name there who I - was^mdtwdy that I had deaH with 

6 in Coast Guard and thouglit was an - an estimable 

7 peison, I gave him a call and he was no longer a 

8 candidate. So now I was left with an opM^ftional guy, 

9 with Marjorie Murtagh and with the two private sector 

10 types wIm) ~ who had credentials that both didn't 

11 really speak to the job, but also had holes in them 

12 that made me very ~ very nervous; periods of time 

1 3 where people had gone from a senior vice president, 

14 170,000 or $180,000 a year to a GS-12. That's not the 

15 Mnd of career advancement that - that makes you 

1 6 comfortaWe when you're thinking of tunui^ someone 

17 into an SES, So it wasn't ~ it wasn't a very - it 

18 wasn't a pod that I was particularly dd^ted with. 

19 Q And why wasn't Marjorie Mmtagh Coolte a ^>od 

20 candidate for the position? 

21 A ■Well, she might have been a good candidate, 

22 but I would have had to take it lo the chatrman, and 



1 she would not probably have been selected, and that's 

2 one of the reasons I was not in a huriy to do this. 

3 When I say I procrastinated, I procrastinated because 

4 I believed that I was going to lose the office 

5 director that was there; that was going to be the 

6 outcome. 

7 Q What led you to believe that? 

8 A "Well, I knew who the chairman vras. I knew 

9 wliat the - what the - the - the - as I say, I 

1 allowed the modal directors to make th^r own 

1 1 impressions on a chairman. I ~ I gave them every 

1 2 opportunity to prove themselves. If I had made a 
1 3' suggestion that Marjorie Murtagh ought to be the 

14 office director during the period of time that the 

15 Barberl was in play ~ that's the accident that - 

1 6 tliat I have now been asked to undertake by the 

17 diainnan - 1 believe the chairman would have looked 

18 at me and said, Dan, have you lost yoor mind. I 

1 9 think ~ I think that that would not have been a 

20 sensible thing for me to do. 

21 Q Why not? 

22 A Well, because to make somebody -to pay 



1 somebody at die SES level to do something that they 

2 don't - they are not necessarily doing to your 

3 satisfaction at the GS-15 level is not - just not 

4 sensible. It's just — it's not a senable thing to 



Q All right. Well, what were the other 
factors that led you not to believe thai Maijoric 
Murtagh Cootoe would be a good candidate for the 
posidon oOier than thefactthat you believe that if 
the - you went and took her name to the chairman 
that - that she would ask you vrtieiber or not you were 

A Marjorie Murtagh and I have been known to 
one another snrce probably 1995, So I've had a long 
history to develop my view of wbethra- or not she would 
be the right candidate to run ttK office at the SES 
level And I could, if you like, spoid all die &ne 



d over that period of dnie that 
- that if s not a good idea to 
make somebody an SES for iaiag stmnetiung that they're 
only accomplishing, in niy view, marginally at the 



GS-IS level. 

Q What was your view about whether or not 
Marjorie Murtagh Cooke would be a good candidate for 
the director of marine safety at the NTSB? 

A I didn't think that that was sen^fale. I 
didn't tiiink that she should be made an SES. 

Q And therefore selected for the diTBCtor of 
marine safety position? 

A Yes, I had -- 1 had serious, serious 
difficulties with Marjorie's perfoimance as the 
director over her -- her office, both in terms of the 
way sJie managed the office and in the quality (it the 
product that came out of it 

Q I understand. Now, in 1995 what was - what 
was your exposure to Marjorie Murtagh Cooke in 1995? 

A Well, I'm not really sure when it — when it 
first - it mi^t have been '97. The first time 
that - that - that I had a direct role to play in a 
Coast Guard matter was, I think, shortly after the 
Office of the Secretary of Transportation had been 
I the four modal offices, so I tiiink it 



22 would be very early in Marjorie's leadership in the 
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1 Office of Marine Safety. 

2 Q And ~ and during (hat - 

3 A When thai is, I can't say, but I thmk it's 

4 maybe 1997 or '95 or something like that, and I am the 

5 gmeral counsel at the time. 

6 Q In 1997 or "95 did you -do you have a 

7 significant - did you liaise significantly with the 

8 Coast Guani during that period of time as gHieral 

9 counsel? 

10 A No, This wasn't Coast Guard that I'm 

11 talking about. This is the Office of Marine CoondL 

12 Q Well. I understand that. No, my question is 

13 {Afferent, Hd you have occasion to liaise with 

14 rtie-wilhtheCoast Guard between 1995 and 1997? 

15 A No,I — "liaise" would not be the — not be 

16 the right word for the relationship that I ever had 

17 with the Coast Guard. No, that was always an 

18 adversarial relaticmship. 

19 Q Why vifas it adveisarial? 

20 A Well, because, one, they're one of the 

21 agencies of government that come mider our purview 

22 when we do an accident investigation. They are the 



1 and Coast Guard, so I — I'm not sure that I would 

2 ever say that the way that 1 related to Coast Guard 

3 was - was to liaise with them. Long answer to a 

4 short question, but I didn't liaise vrith Coa^ Guard. 

5 Q AUrighL Ihe-^vemejustamoment. 

6 When was the first dme that you and En - Ellen 

7 Engleman Conncrs ever discussed the fact that - that 

8 Marjorie Murtagh Cooke believed that she shwild be . 

9 paid more money than she was being paid at NTSB? 

10 MS. MCBARNETTE: Objection. 

11 THE WITNESS: I don't - 1 don't know 

12 that we ever had that discussion. 

13 MS, MCBARNETTE: My objection is that 

14 ifs assuming facts not in evidence. 

15 THEWTTKESS: 1 don't - 1 don't recall 

16 any such discussion. 

17 BYMR.OSWAIX>: 

IS Q AUrighL So. just so Tm clear, there vras 

19 no conversation between you arxl Ellen Engleman Conneis 

20 ever about the fact that Marjorie Murtagh Cooke 

21 believed that she was not bdng paid suffidenfly as 

22 the duEctor of marine safety at NTSB? 



1 r^;ulator of marine safety. They are the — the — 

2 tiie - the ~ the group wifliin the fed^al government 

3 that's responsiUe for not only the waterways but the 

4 inspection od* vessels and for maimii^ requirements and 

5 such. So we're investigating them at the time of an 

6 accident, so there's that arm's - to begin with, 

7 there's arm's length, but secondly, and unilikc &e 

8 other modes, we also have a shared jurisdiction there, 

9 and we are sharing a juiisdictiOTi with — to do 

1 accident investigations with an agenqj' that is 

1 1 hundreds ol times our size, has boats and guns. So 

12 we're fuit at a - something of a disadvantage m that 

13 And, indeed, the very first relationship I 

] 4 had involved ~ the very first opportuni^ I had to 

15 become involved with the Coast Guard as such was a 

16 le^^tive fight early in my career about whether or 

17 not the United States would assume the authority to do 

1 8 off-shore accident investigation vrith passenger 

1 9 Vffisels — of cruise vessels that ware ported in our 

20 own - to our ports but -- but theoretically flawed 

21 by foreagn states. And that was a ~ a -- 1 would 

22 consider a - a fairly rwhust stni^e between NTSB 



104 

1 MS, COHEN: Objection, asked and 

2 answered. 

3 XHEWTTNESS: I don't have recollection 

4 of a conversation with Ellen about Marjorie's 

5 inadequate compensation. 

6 BY MR. OSWALD: 

7 Q When, if ever, did you have a discussion 

8 vrith Ellen Engleman Conners about the fact that 

9 Marjorie Murtagh Cooke wanted to be paid overtime? 

10 A I d(Hi*t know tiiat I had a discussion with 

1 1 Ellen about overtime. I know that at some point I - 

12 I learned that Marjorie might have a^ed somebody for 

13 overtime. Whether that -- 1 learned that wlule I was 

1 4 the executive director and Joe totd me that, Joe 

1 5 Osterman, the managing director, or whether Ellen 

1 6 mentioned tt to me v/hen I was still the mana^ng 

17 director, I can't say, but it was a very brief 

1 8 conversation, and I don't recall who it was with. 

19 Q When, if ever, did Ellen Engleman Conners 

20 ask you to investigate, research the circumstances 

21 under wtuch NTSB could pay a mana^ng - a modd 

22 direclOT like Marjorie Murtagh Cooke, indeed. 



LA.D. REPORTING & DIGITAL VIDEOGRAPHY 
(202)861-3410 (800)292-4789 (301)762-8282 (703)288-0026 (410)539-3664 



Case 1 :06-cv-01 928-JDB Document 32-3 Filed 06/25/2008 Page 1 of 36 



VIDEOTAPED DEPOSITION OF DANIEL CAMPBELL 
CONDUCTED ON THURSDAY. NOVEMBER 15,2007 



27 (Pages 105 to 108) 



105 




lCf7 


1 including Marjorie Murtagh Cooke, overtime pay? 


1. 


the GS-10 rate. We got the right to pay tune and a 


2 A I- 1 don'thavea recollection of having 


2 




3 been asked that. 


3 




4 Q By Ellen Engleman Conneis? 


4 


rated GS-14s and the GS-lSs might, as an accnniulated 


5 A By anyone. 


5 


matter or a monthly matter - and I can't even 


6 Q If Ellen Engleman Connere were to testify 


6 


remember which was the thing, whether it was withhi 


7 that she had a specific conversation m± you in which 


7 


a - a - a pay period or within an annual 


8 she not only told you that Marjorie Murtagh Cooke had 


8 




9 asked her whether or not NTSB could pay her overtime. 


9 


couldn't go over the level of GS-IS, 10, and I knew it 


10 and, indeed, Ellen Engleman Connere asked you to 


10 


because (here were people who got dose to it and the 


1 1 research this and investigate it with HR, would that 


11 


CPO or the - the payroll person would come to me and 


12 be correct or incorrect? 


12 


say, we got somebody dose to it, and, you know, you'd 


13 A Ihavenorecrflecdonoftheconversatiofn. 


13 


have to ^ve some kind of wamJi^ to an office 


14 Q What investigation or other research did you ■ 


14 


director that, ah right, that person is no longer 


15 do in 2004 to determine whethra- or not Marjorie 


15 




16 Murtagh Cooke or, indeed, any of the managing - any 


16 


longer get overtime because th^'re dose to the cap. 


17 of the modal directors could receive overtime? 


17 


That's what I know about the cap. 


IS MS. COHEN: Objection, assumes facts 


18 




19 not in evidence. 


19 


happens to the cap, for mstance, if you try and pay 


20 TEffi WnUESS; I wouldn't have done any 


20/ 




21 research. Ididn'thavea-I didn't have alive 


21 


GS-15, step 10. 1 don't know that it's even lawful to 


22 issue on rny table from any of my office directors 


22 


do that I never asked that question of anyone 


106 

1 about overtime. If Marjorie Murtagh had been looking 


1 


108 
because that wasn't the way in which the question bad 


2 for overtime, since I was her supervisor, she could 


2 


presented Itself to me. 


3 have come to me and said, Dan. you should be payii^ me 


3 


Q What was the wky ttie question was 


4 overtime. We would have had a discussion about why. 


4 


presented - 


5 Thej^ are rules about overtiine. There are mles about 


5 


A Whether - 


6 a GS-15 cap on overtime. Thae are rules about 


6 


Q -royou? 


7 getting it preauthorized and so for*. It would have 


7 


A -ornotaG--whalhappensloaGS.14or 


8 been natural for Marjorie to have come to me and ask 


8 


aGS.15iowerwheiitiieygetdosetothecap,aiidI .' 


9 me if we were going to consider doing that for her. I 


9 


didn't researdi the answer, but people tdd roe that we 


10 never had that conversation with Maijorie, and I don't 


10 


couldn't go over the cap, and, so, you know, if the 


1 1 recall having a convCTSation with anyone else. 


11 


CFG saw somebody that was dose to that, he would come 


12 BY MR. OSWALD: 


12 


down to my office and say, we need to - we need to 


13 Q lunderstand. Whatare themlesasyou 


13 


see to it that this person doesn't exceed the cap. 


14 understand them about the cap for overtime for GS-15 


14 


Q Who asked you to re^rch that? 


15 employees? 


15 


A Nobody asked me to research it 


16 A Well, rm going to mess this up big tinae 


16 


Q You just said someone had come ^ when it 


1 7 because I - the way I know it was in the context of 


17 


came to you, how did it crane to you? 


1 8 overtime for non-GS-15s. The agency was fortunate 


18 


A The CFG would have a- the CFO has a 




19 


printout of how much he is paying people. That's - 


20 Congress from tlie rules that ~ that provide what we 


20 


you know, we're - we're not that loose with our 


21 refer to as undertime; that is to say, when a GS-14 


21 


finance, and if Jt looked as if somebody was going to 


22 would work overtime, they would actually be paid at 


22 


pay more than the GS-15, step 10, the payroll people 
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1 I don't remember the exact process. I don't know 

2 if I signed and then it went back to the employee, or 

3 the^ had both dgned and it came to me. I'msmry. I 

4 don't remember which way it was. 

5 Q Okay. And when you say that they both 

6 signed, I'm just wondering who "both" is, though. Who 

7 is - when you say Twth", what does that refer to? 

8 A Ithw^tlstatedit I believe it's the 

9 employee and thdr supervisor. 

10 Q And then once the employee and tiie 

1 1 supervisor sign it, dien what hqupens to the form? 

12 A Once ag^n, I dcm't remember the exact 

13 sequence. I do remember three signatures, and I 

1 4 believe it's the emjrfoyee - the supervisor, the 

15 employee, and then nuiie was the last signature. I 

16 think it was the last signature to - again, that was 

17 because of authorization for bonus or something like 

18 that 

19 Q I understand. And once you had given the 

20 last signature, let's say, for the bonus on the 

21 performance evaluation, what would happen to the form 

22 at thai point, the evaluation form? 



1 A I don't know. 

2 Q When if ever would you retain a copy of the 

3 performance evaluations after you put your last 

4 signature on it and sent it off for check cutting? 

5 A I did not retain any copies. 

6 Q Allright. I wanttojusttalkaboutthe- ■ 

7 you talked before about dre employees. At least some 

8 of die employees underneath you at NTSB were also SES; 

9 is that correct? 

10 A Mn>-hnnn. 

11 Q And how many employees were SES employees? 

12 A Let's see. Mana^i^ Director was SES, 

13 General Counsel was SES, I'm not sure if the CFG was 

14 or was not, the EEC I don't tianik was, but I'm not 

15 sure^ the - so of those that my direct reports, I'm 

1 6 sure two of them were, but I'm not sure aiiually the 

17 other two. 

18 Q And how about your second-line reports, 

1 9 those diat repealed dhectly to the Managing Direaor? 

20 A It was a mix. Public Affairs was a 15 ~ I 

21 forgot to mention th«n eariier. Public Affairs was a 

22 big part of what we do, too. I'm sorry, Ted. 



Public Affairs was a 15, Marine was a 15, 
Marjorie v/as a 15, H^ways was initially a 15, the 
Acad«ny was an SES, and the (rther inv^tigative ~ 
let's see, Aviation, R^ - Aviation, RmI -- who am 
1 forgetting again? They were SES. 

Q And how many of those converted from General 
Schedule to SES during your period of time as the 
Admirastrator, die CEO and Chairman of the NTSB? 
MS. COHEN: Objection; assumes facts 
ID not in evidence. 
1 1 Q You may answer the question. 

A Could you repeat it? 
13 Q Certainly. How many ofthe positions that 
were eitliCT directly under you or second line under 

15 you became SES, converted firom General Schedule to SES 

1 6 during your tenure? 

18 butl'mnotawareofanythatconverted. Wedidn't 

19 convert a 15 to aoSIES. We were aMe to gain SES 

20 positions. 
SES positions are separate. There are not a lot 

of them. And so we were able to gain some titrough a 



1 CMiple of variety of measures. There were a couple of 

2 ttiiugs that were able to happen so that we gained 

3 SESs, and then they were allocated to a divisitm. 

4 Q Who made the decision to allocate ihem to a 

5 division? 

6 A I made the decision with the advice and 

7 counsel of the Managing Director and tbe<5eneral 

8 Counsel. 

9 Q Once you made the decision lo allocate an 

10 SES slot to a particular division, what was the 

1 1 process that would occur once you made that decision? 

12 A Well, when -and perhaps I need to clariff 

13 when I made a decision. My decisions were based on 

14 recomm^dations. I didn't come up with Uiem and then 
] 5 seek advice and counsel as to whether I should or 

16 diDoldn't This was a coll^tal envirmnnent. A, and 

17 B, the majority of these were a combination of 

1 8 conversation with Dan, who was the Managing 



20 Q Is that Dan Campbell? 

21 A Etan Campbell, yes, the Managing IHrcctor. 

22 So I can't tell you who thnnk of it firsL I mean, it 
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1 wasn't a question of I've got this great idea, I'm 

2 going to go tell Dan, because I didn't have ■• 

3 political appointees don't have that kind of 

4 authority. 

5 If you're in the private sector, yon might have, 

6 and yoo can have that kind of I'D jast make the 

7 deci^n authority as tlie CEO. 

8 But Ihe CEO term is not really acmrate when 

9 yoa're in the public sector because it is a dieck and 

10 balance. And you have signature authoii^ for the 

1 1 organization, but yon do not have CEO authority in the 

12 way diatyon do in the private sector. 

13 So K's a little misleading to say - say it 

14 Even though it's described that way, the reali^ is 

1 5 it's not that way. So I don't know how else to 

16 exjdainit. 

17 So we and 1 were looldi^ to do everything we 

IS could to improve the NTSB. And that meant gaiiung 

1 9 whatever assets that we could for the organization, 

20 improving the organization as it was and leadu^ it to 

21 a better ^ce. 

22 And so part of that wcuild ~ was the lookii^ for 



1 SES aUocations as part of the larger 

2 review. Not a reorganization in a formal sense, but 

3 resource allocation perhaps would be a way to describe 

4 it. 

5 Q So once you made the decision to allocate an 

6 SES posmon with the advice and counsel of Dan 

7 Campbell, bow did the process work from there? 

8 A Itwasablgsheetofpaper. BefM-elcanie 

9 on board, I can't speak delinitively, but my 

10 mterjffEtation and wbat I saw was that poations 

1 1 were - all positions, all the hiring was kind of 

12 scattered. It wasn't in a plan. There was no 

1 3 successktn plamun& which is part of the Presidmt's 

1 4 Management Agenda and requirement, and I was trjric^ to 

15 implement PMA across the board. That was part of my 

16 responsilMltly. So that meant liscalresponsthDity, 

17 iHidgetary review, all aspects of htunan capital 

1 8 investment, which would include making sure the right 

1 9 people were in the rigbt place and having the right 

20 opportunities and the ri^t resources, and that's 

21 everything from pencils and pens to training. So it's 

22 everything. Soit'sparlof a much broader picture. 



27 



But we bad an SES come open ^m the Academy when the 
person leH who was holding that portion. It was 
called I^residenl of the Acadenrf I think was the 



6 And once you had an open SES you could ~ you 

7 could move it armind. It didn't have to stay at the 

8 Academy. 

9 That's one of die advantages of an SES is Uiat 

10 it's " I gaess it's a btUe bit Ifte a marble. Y<m 

1 1 can put it on a different place on the board. 

12 So I can't tdl you which marhle was from which, 

13 but I thmk we had two, and we were trying for two 



15 



d (ben we were trying for two more, 



Q And once — whMi you say, "moving it around 
tlK board like a marble," ^Aen did the Academy SES 



21 fairiy early on. In my memory it was fau-ly eariy on. 

22 I can't — I would have to find out from a calendar 



1 when exactly it was. My memory it was lairiy early on 

2 when I was Ch^rman, Imt I don't remember the exact 



4 Q In or about 2O03, 2000 - 
3 A Again, my memory tells me it was the first 

6 year, hut — I mean, I'm thinking it was the first 

7 year, hut I don't know exactly. 

5 Q I understand. All right. And where did ytni 

9 assign that - where did you place the nwrble, assign 

10 the SES slot when it became available because the 

1 1 incumbent at ihe Academy had left and left the SES 

12 slot available for reassignment? 

13 A WellfWeiUdn'twanttokecpitattiie 

14 Academy because we didn't think we needed an SES at 

15 the Acadeniy at the time. It was just starting. 

1 6 We had a lot of issues that we had to do for 

17 business development and just :nguring out what the 
1 S Academy was or wa»i't going to be. 

] 9 At the moment it was a building that was still 

20 being constructed, and SO - and we reaUy needed SE 

21 more in the operating system. 

22 So my goal was to get all the modes, the way I 
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1 would say it in speech is, to the same levd of 

2 attention that Aviation had. Because the NTSB is very 

3 Aviation centric By mission, by tradition, by reson 

5 So the goal was to have, what J wimid say is, the 

6 bar of safety be raised in all the modes, because I 

7 was a nnilll'inodal person, not an Aviation person. I 

8 came from the surface worid, not the Aviation world — 

9 one of the few Chainnan who wasn't Aviation centric •• 

10 to bring aU the modes up to the same level. 

1 1 Because, as I wonld say, if someone dies in a 

1 2 transportation accident, their family's grief isn't 

13 changed hy whether it's an aviation accident or car 

14 accident; the grief and the loss is the same. 

15 So we needed to move away from the Aviation 

16 centric view and try to include all the modes and all 

17 transportation safe^. So — 

18 Q So why did you want to bring the Highway, 

19 the Pipeline as one mode up to ihe Aviation mode and 

20 the Marine Division up to the Aviation mode, and the 

21 Pipeline, HAZMAT and Rail up to the Aviation level? 

22 A For flie reasons I just said. When someone 



acddent, a major airline atxident, TWA 800 or 
American 587, which is — people usually recognize 
because of all the media attention and, of course, the 
great tranina and horrible loss of life thai 
accompanies those, those would take a lot of resources 
and many years, et c^era and so forth. 

So there's nothii^ wroi% about the NTSB bdng 
aviation centric because that's what it is by its very 




It would never be the same, but just to that 
awareness itself was a m^or change for the Agency. 

Q And how did you feel that the — was the 
most appropriate way lo go about doing that, raising 
20 the bar for each one of the modes? 

A Well, it was a comlwiation of a de;dre to 
raise the bar, implement the President's Managranent 



1 dies in a trmisportation acddent, the loss to 

2 society, the loss to tiieir family isn't mitigated by 

3 whether It's an aviation aandent or rail accident or 

4 pipeline accident or a boating accid^t, the loss is 

5 the same, and yet the attention given, the ability 

6 to ~ the amount of accidents that were investigated, 

7 the resources that were allocated witiun the Agency, 

8 flie majori^ were aviation. 

9 Now, fliere was' a reason for that Because if you 

10 look at the NTSB legislation, which created the 

1 1 Agency, if you look at the code, hy law we were 

12 required to investigate every rivil aviation acddent 

13 in the United States. By law, required. That's the 

14 one thing we had to do. There was no we won't do ttint 

15 one. We had to investigate or cause to he 

16 investigated evesry dvil aviation accid^it in the 

17 United States. 

IS And thai didn't require death. That could have 

19 been just an acddeuL So that was about 1700 a year. 

20 So it wasn't a small number by any means, but mostiy 

2 1 those were general aviation. 

22 When there would be a very large, if you will. 



1 Agenda, which ioduded human capital development and 



We looked at the entire Agency, not one office or 
<me department, and said what do we need to do here? 
We had api»tiximatdy 4! 
board, our budget was al 
serves; not a lot of rncmey and not a lot of people for 
bdng the indqwndent safety agem^ for the entire 
United States m aD modes of travel and 



So I tried to fill ~ figure out where do we need 
people versus what I considered in the past people 
kind of raised their hand and said f^ me, me, me. 

I want to hire somebody, and whoever was the 
squealdest wlieel would get the person. It seemed m 
the pa^ that whoever had the squeakiest whed would 
get the allocation versus a planned allocation of 
where we were going to put the resources. 

So the Managing tKreclor and I and with the team, 
whidi was the larger team, heads of all the 
departments, we basically said what are your needs? 
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1 Everybody tdl us your needs. 

2 And we came op with, I think it waa about 93 

3 portions, If memory serves. I want to say 93 because 

4 I used it in speeches, so I'm bajMng it's 93. But it 

5 was a significant number, it was a little less than 

6 100, but it was a signiBcant number of positions. 

7 And what we said to everybody is don't tdl me 
8^ you need ax more people. That doesn't hdp me to go 
9 to Congres and sell fliat for you. Because obviously 

10 we couldn't do ariyttung about an appropriation, 
n Tell me what you need and why. So it was by 

12 . title, kind of a mini Job description, and by grade. 

13 You know. 

14 I need a — I need a materials expert ] need a 

15 Navy architect, I need a pipeline ^ecialist in flow 

16 design XYZ. That would be GS14 probably. And this 

17 would be, you know, probably the title ~ you know^ 

18 kind of a job description and title versos just I need 

19 the Mank check. 

20 So we put that Whether. And along with that was 

21 my desire to ensure tliat each of the divisions - my 

22 goal was to have each of the department heads be an 



1 SES, which is not what it was when I came in. 

2 Q And why was that your goal? 

3 A I Ihought that by raising the bar to having 

4 . an SES, which Is the higher level of QvA Service, 

5 it's a statement. An SES is a higher level of 

6. ^professionalism, abilities, et cetera and so fbrtiu 

7 When you put an SES in charge of a diviaon or 

8 department or office or whatever that unit is called, 

9 it's making a statement about its importance. It's 

10 making a statement that ~ about the qualifications 

1 1 and requir«nents. And this allows you to build a 

12 larger team.. 

13 And it also means that that person has a very 

14 , agnificant level of skills that accompanies the 

15 -aWli^ to be an SES, Because an SES requires more 

16 -flian just having skills, there's a whole level of 
17' other skills that are attached. They are the 
18- Embassadors of Civil Service. 

19 Q And lo whai exlent were the Directors of 

20 each of the investigative modes Embassadors of their 

21 organizations? 

22 A I'm SOTry. I don't know what you mean by 



Q Well, to what exlent - when you say the SES 
were Embassadors for the responsibilities under their 
job, let's say, title and duties, lo what esient was 
that the case with each of the Directors, if at all? 

A Well, I would say Aviation definite - 1 
mean, again, I'm mA — when I say Embasador of Gvil 
Service, that's how it's been described to me. And 
wbrai I talk to people ~ 

;ES is that they could be 



only knows accountbig or law or something like that 

An SES is meant to be multi-facetted in their 
abilities and have a level of expertise so that you 



The idea, when the S 



15 

16 could '- 

were created, if niy 
that an SES at the 

1 9 Department of State could he takm over and become ai 

20 SES at Department of Transportation and be equally 
elective because they had a greater skill set than 

22 jnst the technical knowledge or operational knowledge 



g like that. 

2 That they are es 

3 to say mini CEO ~ but that capability that they could 

4 be moved anywhere. And the original idea, if I 

5 understand the Senior Executive Service, was ftiat Uiey 

6 would uttimately be moved around various agendi 

7 being able to take expertise from one agenqf to 

8 another and kind of be Embassadoi^ roving 

9 Embassadors, if you wiU, like our Embassy staff is 

10 So that's why I say Embassador oi 

1 1 only the NTSB, but that b my u 

12 respect for the role of the SES. 

13 Q And to what exlent was that indeed your 

14 intention to put individuals in each one of the SES 

1 5 positions, let's say the Directors of each of the 

1 6 four ~ the investigative divisions and the two other 

17 divisions that would be and have that executive 
] 8 expertise as opposed to any kind of line expertise? 

19 A That was my -that was my hope is that, if 

20 we went that route - now, we looked at a lot of 

21 different things, though, 

22 So one thing was looking at Is to w 
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53 




55 

#vrf T ntlnlat utaif liAhiiul mv ileclr snnHilrnvs T wmild 


1 Q What else? 

2 A And she wanted me to fix that, and die 


2 


out, 1 nugtit stay oenuHt my aesK, sometmKs i wuuiu 
sit at the conference; it was kind of 50/50. I don't 


3 said - she requested tivertinie. 


3 




4 Q What else? 


4 


Q All right. And then who spoke firet at the 


5 A That was pretly much it 


5 


meeting with Marjorie Murtagh Cooke? 


6 Q Now, the meeting fliat you had with Marjorie 


6 




7 Murtagh Cooke, was it scheduled or was it irt^jronptu? 


7 


Q What knowledge did you have that the topic 


8 A Schedukd, I believe. 


8 


that Marjorie Murtagh Cooke wanted to raise with you? 


9 Q Okay. And how did Maq'orie Murtagh Codce go 


9 






10 


Q Any foreknowledge. 


11 A I doD't renaember, 


11 


A No. 


12 Q How would anyone of your -in the NTSB that 


12 


Q I underetand. And what was - after the 


13 had dtbcr first or second-line rqimting schedule a 


13 


general greeting of heUo, what was the first thing 


14 meeting with you? 


14 


you renjember Marjorie Murtagh Cooke saying to you? 


15 A Two ways, or three ways or four veays, 


15 




16 actually. 


16 


about the meeting other than the request for overtune. 


17 You could check with my Chief of Staff who would 


17 


which I thought was bizarre. 


18 schedule; you could grab me in the hallway; you rould 


IS 


Q Why was it bizarre? 


19 seenieaftEranieeUi^orafterahearii^;orwehad 


19 


A Because it was - it was out of context. It 


20 open office hours like every Wednesday or ever other 


20 


was - it was bizarre. It was just out of the blue. 


21 Wednesday, as often as - unless 1 was out on an 


21 


Q Why was it out of the blue? 




22 




54 
1 open office hour at least once a month where you just 


1 


56 


2 kind of walked in; and then the fifth w^ was people 


2 


meeting, this wasn't a long meeting or discussion or 


3 would jnst show up at my doorway. 


3 




4 Q Okay. And if one wanted to schedule a 


4 


blue. And it was kfaid of like, "I'm here. I'm not an 


5 meeting with you, when if ever would be appropriate to 


5 


SES so you need to fix that by paying me overfinie." 


6 said you an e-mail and ask you to schedule a meeting? 


6 


There was no justificatkm, no rationale, no. 


7 A Anytime. 


7 


"I've been workmg 60 hours a week and here are ray • 


8 Q TTiat was appropriate to do tiiat? 


8 


hours," or anything. 


9 A Mm-hnun; 


9 


It was just Bke, "You need to fix this, and 


10 Q Is that - I'm sorry. Is that a yes? 


10 


here's what you need to do and," I felt Bke it was 


11 A Yes. I'msorry. Yes. IVtm-hnunisaj«s. 


11 


just a bizarre request There was no - 1 didn't 


12 Q Thank you. All right. So the meeting takes 


12 


understand where it was coromg from. 


1 3 place in your office; is that right? 


13 


Q Okay. And when if ever did you ask Marjorie 


14 A Yes. 


14 


Murtagh Cooke whers her request was coming from, in 


15 Q AIlrighL And where were you seated? 


15 


your words? 




16 


A Well, I mean, daring the -I think I said 


1 7 Q Behind your desk? Did you have the meeting 


17 


something like, "Oh," or, "Whatever." But there was 


18 at a conference table in your office? 


18 


nothing else forthcoming. It was justkindof Bke, 




19 


"I'm here. I want you to give me overtune." And 


20 sat at a conference table rather than behind my desk. 


20 


there was nothing else behind it. 


21 It would depend on the day. I mean if it was one of 


21 


It was just out of the blue^ It was kind of 


22 those - if someone was just kind of coming in and 


22 


bfaarre. My feeling was this is bizarre. That's alL 
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57 

1 Q WhywasitbizarreftH-MarjorieMurtagh 

2 Cooke to ask you to pay her overtime to equalize her 

3 wage with the (Xber Diiedors of the divisions? 

4 A Well- 


39 
1 bizarre, I'm not saying negative, I'm saymg unusual. 


3 cnmnletelv understand 


J compieieiy unuersiauu. 


5 MR. LUONG: Objection; I think that 


5 someone comes and says I want a raise or I want a new 


6 mischaractMizes the earlier testimony. 


6 job or this or that, they kmd of lay out their case. 


7 Q You can answer the question. 


7 TTwy pitch it to you. Not a declaratory sentence. So 


8 A KistofaU^shedidn'tsaytoequalize. 


8 it was a unique - it was just unique. I said I wonld 


9 She didn't ai^est that It's just like, "I'm not am 


9 look into it and, I mean, that's all I could do at the 


10 SES so yon have to make up for iU" I mean, thai was 


10 time. 


n the context 


1 1 I'm not in charge of the pay schedule for the 


12 It was - there was no anything like that. It 


12 avil Service. 1 didn't hire her. I didn't know all 


13 was like a smafl chad is upsri. that yon didn't buy 


13 tfaedrcumstances, TberewasnojustiRcatlDnonher 


14 them the toy - that their father didn't Iwiy them the 


14 part when she met with me to ejcplain what was her 


15 toy m the window, and you're the aimt, so therefore. 


15 concerns. It was just kind of, as I said, like a 


1 6 y(ra have to buy the toy. 


16 declaratory sentence. "You need to do this." Okay. 


17 I mean, it was just out erf the blue. Idido't 


17 Q Weil, when MarjorieMurtagh Cooke said to 


1 8 understand it. She was a manager. I didn't know if 


18 you that she was entitled to be paid at the same level 


19 it was pos^ble to pay a manager overtime. 


19 as the other Directors, What did you understand her to 


20 There wtre a lot of things about it I didn't 


20 mean by that? 


2 1 understand, so it was just a bizarre request 


21 MR, LUONG: Objection; assumes facts 




22 not in evidence. 


58 


60 
1 A She didn't say that She didn't say she was 


2 that at ather of the agencis that I had worked for. 


2 enUtled to be paid what the other Directors were. 


3 So it was not something I had experienced before, and 


3 That's not the words that she used. She did not say 


4 it was, as I said, kind of out of the blue. 


4 that 


5 So bizarre is the only word - 1 mean, bizarre 


5 Q You're certain. 


6 meanmg not bad, not good, but out of the blue, 


6 A Yeah. 


7 different tban what normally one has as a 


7 Q Okay. Now, the - okay. When you told her 




8 that you would look into it - 


9 Q Well, wby\vas it in your mind inappropriate 


9 A Mm-hmm. 


10 for her to ask you to make up the diffCTcntial between 


10 Q - how did you tdl her that-you were going 


1 1 what she was being paid and what the other Directors 


1 1 to look into equalizing her pay with the other 


12 were being paid? 


12 Directors? 


13 MS. COHEN: Objection; mischaracterizes 


13 A I never said I would equalize- 


14 evidence. 


14 MR. LUONG: Objection. 


15 MR. LUONG: Objection. 


15 A I did not say I would look into equalizing 


16 Q You may answer the question. 


1 6 her pay with the other Directors, I said I would look 




17 into her request for overtime. That was the request 


1 8 was bizarre and I hadn't experienced it before. 


18 that she made to me. She did not say, "equalize my 


19 I didn't know the answer, and I said I would look 


19 pay," she said, "you should give me overtime because 


20 into it 


20 I'm not an SES and they are," That's what I heard and 


21 So I didn't judge it one way or antrther other 


21 what I understood her request to be. 







L.A.D. REPORTING & DIGITAL VIDEOGRAPHY 
(202)861-3410(800)292^789 (301)762-8282 {703)288-0026(410)539-3664 



Case 1:06-cv-01928-JDB Document 32-3 Filed 06/25/2008 Page 18 of 36 



VIDEOTAPED DEPOSITION OF ELLEN ENGLEMAN CONNERS 
CONDUCTED ON THURSDAY, OCTOBER 25, 2007 



18 (Pages 69 to 72) 



69 
1 A I don't remember spedftcaUy talldng to 


1 


7] 

someone down that kind of a path - 1 mean, that's a 


2 anyone else about that 


2 




3 Q lunderstand. Ifithadbeenyourdecision 


3 


Q And when did you first learn whether it was 


4 10 pay Marjorie Murt^ Cooke overtime, more money, 


4 




5 why would you have denied her request? 


5 


A Do you know, I stiD don't know. I don't 


6 A Well, I would neither deny nor agree without 


6 


know if it is or is not allowable. 


7 justiflcation. So I would need more than I want 


7 


Q How many times did MarJOTieMuiti^ Cooke 


8 overtinie. I wooW need jnstification, I would need 


8 


aft«r the .^dl, 2004 meeting ask you for follow-up 


9 proof Uiat Ae wwlced nwre than 40 hours a week. 


9 


meeting relating to her request for oiv«time or more 


10 If you're paying overtime, I'm assumii^ that 


10 


pay? 


1 1 means yon'rc paying beyond a 40-hour week work 


11 


MS. COHEN; Objection; assumes facts 




12 


not in evidence. 


13 thm^ lite that Itcouldn'tjnstbepayme 


13 


MR. LUONG: Objectioo; assumes - 


14 overtime, I need to know that she was actually working 


14 


A I know that Maijorie at a much later date 


15 overtime. 


15 


schednkd something with me, but I don't know that it 


16 Q If^e was working overtime, would you have 


16 




17 pad her more money? 


17 


way. 


18 A II someone was working overtune, if it was 


18 
19 


There was some kmd of an e-mail, I vaguely 






20 






21 


She said - 1 thought the e-mail said somethmg h-ke 


22 rules would lead me. 


22 


for a personal issue, but I really don't remwnber. I 


70 
1 But I do know you have to have a paper trail. I 


1 


72 

don't remember exacdy what the e-mafl said, but I 


2 mean, you would have to have time cards and stuff like 


2 


thndi she made die meeting request by an e-mail, and I 


3 this. None of this was part of Maijorie's and my 


3 


think David set it up. 


4 discnssiwi. There was no statement, you know, EOen I 


4 


Q How did you respond? 


5 worked 72 hours last week. There was not that kind of 


5 


A David set up die meeting. I mean, David 


6 a statement 


6 


scheduled a meelmg. 


7 So, yeah, I mean, 1 wouldn't have wthout 


7 


Q All right. When was that meeting? 


8 justification, appropriateness, make sure it was 


8 


A I don't think it happened. 


9 foOowhig die rules', et cetera. And then 1 would 


9 


Q Why not? 


10 only -ifit's within all those boxes are checked, I 


10 


A First time we either went out of town or an 


1 1 don't know that there's really a decision, you're just 


11 




12 foUowing the rnleg. 


12 




13 Q Why did you never ask MarJOTieMurtagh Cooke 


13 


theNTSB. 


14 to provide you with the documentaljon thai you just 


14 




1 5 described to, as you say, justify her request that she 


15 


either. My schedule got pretty hectic at times and we 


16 be paid overtime during the April, 2004 meeting. 


16 




17 A Well, first, we never talked about it again. 


17 




18 And second, why would I ask somebody to give me 


18 


building, I was always accessible, so I never really 


1 9 paperwork and evwything if I didn't even know if it 

20 was allowable or not 

21 I mean, when she made the request, I didn't even 


19 
20 
21 


worried that much because people usually didn't try to 


grab me in the hall. That's usually when I had most 


22 know if it was possible. So I'm not going to start 


22 


of my discussions widi folks. People would just grab 
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1 me after a hearii^ or in the hallway or, when we had 


75 
1 you had delegated it to Dan Campbell and that he would 


2 the larger meetinss, people would just stay after. 


2 foUowup? 


3 So I didn't really worry about resdiedulhig a 




4 foimal meeting because we always raided up usually 


4 with Marjorie. It wasn't - she reported to Dan, so I 


5 talkii^ I mean, whoever it was. 




6 Q Okay. SowbeiMaijorieMiiita^Cooltemade 


6 request, I passed it on to Dan, figured it was in the 


7 the- 


7 works and whatevw was, was. 


8 A Andldon'tremerafcerifUwastomeorto 


8 Q Okay, And your ejqiectations of Dan Campbell 


9 David- it smi^t have been to David and to me or me 


9 was thai he would look into whether or not this was 


10 to David. I forget, but I remember there was an 


10 possible. What did you tell him you wanted him to do? 


1 1 e-mail. 


1 1 MR. LUONG: Objection; asked and 


12 Q All right. How many times did she request 


12 answered. 


13 meedngsvwth you -follow-up meetings as a lesuit of 


13 A Exactly what 1 said. I said, "Marjorie made 


14 her meeting in April of 2004 requesting overtime or 


14 this request Can we do it? WiH you look into it? 


15 n:iorepay? 


15 Handle it?" "Y«, ma'am." That was it I mean, 


16 MR- LUONG: .^^n, objection; I think 


16 just- 


17 it mischaracterizes tesdmooy and assumes facts not in 


17 Q When if ever did you tell -ask Dan 


18 evidence. 


1 8 Campbell to check with HR about whethw or not it was 


19 Q You can answer the question. 


19 possible? 


20 A I don't know that she ever did. I know that 
22 e-mail, it was either to me or David or both, and I 




22 caU by 10:15. 


74 

1 don't remember that it referenced the prBvious meeting 


76 
1 This man is the Managhig Director of an Agency 


2 at all or said what it was about I don't remember 


2 and been there yeats, and prior to that he had been 


3 that as it I remember that Marjorie wanted to meet 

4 with me and we were tiying to schedule iL 

5 Q Okay. So when if ever did you ask Dan 




5 care ofand moved on. 


6 Campbdl whether or not be had - since you had- 


6 My job was not to be the HR Director, my job was 


7 delegated this to Marjorie and you had committed to 


7 to be the Chairman of the NTSB. And th«i m that 


8 Marjorie that you would look into it and get back to 


8 case, I was trymg to do things like get money from 


9 her, when if ever did you ask Dan CamjAell, "Have you 




10 gotten back to Marjorie Murtagh Cooke? Haveyou 


10 Agency, be the spokesperson where you bad major 


1 1 looked into it, investigated it, and gotten back to 




12 Marjorie Murtagh Cooke about the request for overtime 


12 do my best to respond in nay role as a member, as weD, 


13 or more pay?" 


13 when we were taken out on accidents and do ray job. 


14 MR. LUONG: Objection; mischaracterizes 


14 So this was a small -were we not hen; today, I 


15 her testimony. 


1 5 wouhl have for^tten the incident It was not a 


16 A I didn't fcJlow up with Dan because I 


16 milestone in my thnc at the NTSB. 


17 assumed it was taken care of. I delegated it to Dan, 


17 Q When did you fiist leam that Dan Campbell 


1 8 Dan was a great Managing Director, he always got 


18 hadn't taken care of and that it hadn't been resolved? 


19 everythmg done. So, I mean, it was not an issue. 


19 V MR. LUONG: Objection; assumes facts 

20 notm^ence. 


20 Q When ifever did you tell Marjorie Murtagji 


21 Cooke that you would not be responding to her, you 


22 was followed np^od whatever the answer was, was and 


22 would not be following up with her, but rather that 
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1 Q Okay. Whenifeverdidyoufollowupwith 

2 Tawanna Price about MarjtmcMurtagh Cooke's request 

3 to have a meeiing with you that she sent by e-mail on 

4 Riday, January 7th at 5:14 pjn.? 

5 MR.LUONG: Objcctioo. 

6 MS. COHEN; Objectian. 

7 MR.LUONG: Asked and answered. 

8 A I do not believe I erer foUcmed up with 

9 Tawanna Price on this request because I know a n 

10 wBSset. So I don't Tcmember how the meeting was set, 

11 bat I know the meeting had been scheduled. 

12 Q I understand. When if ever, after you 

13 canceled the meeting with Maijorie Murta^ Cooke, did 

14 you ever foliow up with Marjoie Murta^ Cooke to 

15 either reschedule the meeting or fmd out what about, 

16 either personally or her evaluation, it was that 

17 Marjorie Murtagh Cooke wanted to talk to you about? 

18 MR,LUONG; Objection; compound. Are 

19 you asking about both exhibits now. Exhibits 5A and 

20 5B? IfyOT are, then we object. It's a compound and 

21 confusing question. 

22 Q Do you understand my question? 



1 A You're making ^sumptions In your question 

2 that are incorrect Soiflmaysay withrrepcct,! 

3 did not follow up with Tawanna. I know a meeting was 

4 scheduled. I stated that I know that we had to 

5 reschedule it at least once, if not twice, I stated 

6 that had in my Affidavit. 

7 It was a normal scheduling request. This was not 

8 a - anythii^ other than normal bnaness procedure, 

9 The reason I was not concerned about it was because I 

10 saw Marjorie. I never - 1 would see Marjorie, Hit 

1 1 was such an urgent matter, there were nrany times when 

12 she could have said, "Hey, EKen," or stay after a 

1 3 meeting, or ap^nirach me m the hallway, (»• hi the 

1 4 ladies' room, or any number ef times when vre would 

1 5 share the same rotwn or somethmg like that, 

16 I had a very informal cqiporiuni^. People would 

17 come to niy doorway, walk right in, "H^, Chairman. 

18 Can we chat?" "Sure," 

19 TherewassO'-thiswasjuststandard. She 

20 was — she sent in an e-mail, that's fine. But she 

21 could have just come right through the front door, 

22 that would have been fine, too. 



1 Q And you wculd have been happy to meet wllh 

2 her under those ciicumslances. 

3 A Yes. 

4 Q Okay. Tm going to ask one more question 

5 here and tiien we'll take a break. 

6 - My question is, after you canceled the meeting 

7 with Marjorie Murtagh Cooke, and I understand - 

S A When I resched - when I tried to reschedule 

9 the meeting. I mean, it wasn't canceled, there vrill 

10 be no meetii^ it was can we reschedule. We need to 

1 1 resiiiedule. 

12 Q All right. You canceled and then said Vfs 

13 need to reschedule. 

14 A W^t. 

15 Q Allri^t. When if ever did you follow up 

16 with Marjorie Murtagh Cooke, with her personally, to 

17 reschedule the meeting that you had with Marjorie 

18 Murtagh Cooke soniwiine - that you had scheduled with 

19 her sometime afler January 7th of 2005? 

20 A I did not personally contact her because I 

2 1 did not personaUy schednle the meetings. It was 

22 through either at - this process would have been 



156 
dirough whoever was setting it up, whether il was 
Tawanna, or Patridt, or at tiie time I think - or 
David. 

I woukl not have stopped everything I was doing 
because I needed to reschedule a me^ng. I would 
have had it rescheduled by someone who was supporting 
my sdieduling meetings at the time. 

So Tawanna - again, I'm trying to remember if h 

was David or Patrick, il might have been Patrick at 

I the time, would tiave just tried to find another time 



11 

12 Q Ijustwani to make sure Fm clear. You 

(3 didn't personally reach out to MarJOTie Murta^ Cooke 

14 after the meeting was cancelled and aiiempl to 

15 reschedule; is that correct? 

16 MR.LUONG: One second. Tm going to 

17 ob ~ I think this Hne of questioning is confusing 

1 8 because I'm not sure what meeiing you're talking 

19 about, whether the performance evaluation meeting ca- 

20 this meeting to discuss something personal. Bui I 

21 also think this question has been asked and answered. 

22 Q Is that correct? 
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pay with any other person in the executive branch 
executives, any other executives? 

A . Dan Campbel L. 

Q. When did you discuss with Dan Campbell that you 
weren't getting paid the same amount as your male 
counterparts? 

A. There were at least two occasions. The first 
one came sometime about Bob Chipkevitch had been given 
the SES in Railroad, and Joe Osterman and I had a meeting 
with Dan Campbell. We were talking about work and the 
issue was raised about when were Joe and I going to get 
SES. positions. We weren't being paid the same as — in 
fact, it was not when were we going to get SES positions, 
it was when were we going to get paid the said as 
Chipkevitch, now Aviation and Mail were being paid at 
this level, and Dan Campbell we've submitted paperwork. 
We're consistently submitting paperwork for SES 
positions, and Joe immediately responded even faster than 
I did that it was not the SES position specifically that 
he was interested in, he was interested in the pay and I 
responded, as I say, virtually at the same time to say 
the same thing, it was the issue of pay. 

Q. Any other time? 

A. Yes. When the advertisement was put out for 
the Director of the Office of Highway Safety, I went in 
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1 to see Dan Campbell and asked him again. He said I. 

2 don't know when I'm going to take care of you, I know 

3 right now I have to do this for Joe. 
Q. Who was the Director of Highway Safety? 

5 A. When? 

6 Q. At this time? You said that there was an SES 

7 advertised, so at the time who was the Director? 
A. Joe Osterman. 
Q. And when you went in to see Dan Campbell when 

this position was advertised -- 
Yes. 

12 Q. -- what exactly was your complaint? 

13 A. What was my complaint? 
Yeah. 
It was my request for pay essentially, to ask. 

16 what about me getting paid. He said I don't know when 

17 I'm going to -- I don't know about you. All I know is 
IS right now I've got to do this for Joe. 

Q. Okay. 

20 A. And that's — you know, we could put it in 

21 quotes, but it was -- that was the general statement that 

22 he made. 
Q. And this was the second time then that you had 

asked Dan Campbell about getting paid higher than what 
you were receiving, equal to that of other modal heads. 
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is that correct? 

A. Well, when you say the second time, it was 
another time that I had said it to him because there was 
another occasion in which I had asked him about being 
paid for overtime, and he had said I'll for you what I 
would do — what I did when I was General Counsel, and 
that was I would tell my attorneys that if they worked 
overtime, they could take a day off now and again and I 
would look the other, way. 

Q. So did he tell you that you could get overtime 
pay? 

A. No. He said it was — my working overtime was 
one of the privileges of working in the office as a 
manager. 

Q. So you have just described three conversations 
regarding pay. 

A. Correct. 

Q. Do you recall any other '^conversations that you 
may have had with Dan Campbell regarding pay? 

A. Regarding pay or regarding equal pay? 

Q. Pay equal to other modal heads. 

A. That would be — those are the three that I 
recall. 

Q. The first conversation that you mentioned, you 
and Mr. Osterman met with Dan Campbell. Did you convey 
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to Mr. Campbell that you believed that there was some 
sort of gender discrimination going on and that was why 
you weren't getting the same pay as the other modal 
heads? 

A. No. 

Q. The second time that you mentioned — this is 
when the SES position was advertised for Highway Safety 

did you mention or convey to Dan Campbell that you 
believed that you were being discriminated against and 
not getting the pay because you were a woman? 



A. 



No, 



Q. The third conversation that you discussed 
regarding overtime, did you convey during that 
conversation that you believed you weren't getting paid 
equal to the other modal heads because there was some 
sort of gender discrimination going on? 

A. I did not mention gender discrimination, no. 

Q. The first time that you had a conversation with 
Dan Campbell, at least the first conversation that you 
mentioned — this is when you and Mr. Osterman met with 
Dan Campbell — you mentioned that Mr. Chipkevitch had 
gotten his SES. Can you tell me what time frame we're 
talking about? 

A. That would have been, I believe, in the 2000 
time frame, is when Mr. Chipkevitch got his SES. Now 
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when the conversation took place, I can't give you — it 
would be sometime between when Bob Chipkevitch was given 
the SES and when the advertisement came out for the 
Director of the Office of Highway Safety. 

Q. Which was when? 

A. I believe that was in 2003. 

Q, So when the SES was advertised for the Director 
of Highway Safety, you had a conversation with Dan 
Campbell. When about did you have this conversation with 
Mr. Campbell? 

A. When the advertisement came out. 

Q. So sometime in 2003? 

A. Yes. That probably would have been — yes. It 
was yeah, sometime in 2003. 

Q. The third conversation that you mentioned where 
you asked for overtime pay, do you recall about when you 
had this conversation? 

A. That conversation was linked to a recruitment. 
It was a recruitment for the Chief of the Report 
Development Division. I believe that was in 2003. It 
may have been 2002, but somewhere in that time period. 

Q. You said that it was linked to the Chief of the 
Report Development Division or an advertisement for that 
position. 

A. It was linked to his — it was linked to the 
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outcome of that advertisement. 

Q. Was there a person who was selected for that 
position? 

A, Yes. 

5 Q. Who was it? 

6 A. Patricia Barnes. 

7 Q. Were you asked for overtime because you 
believed Patricia Barnes was getting overtime? 

9 A. I asked for overtime because Mr, Campbell 

10 refused to agree to promoting to Patricia Barnes, and he 

11 then refused to let me — since he would not agree to who 

12 I had selected, he had — he had asked me to consider for 

13 the position a personal friend of his, Charlie Pierra 

14 (phonetic sp)., and when I did not select Mr. Pierra, he 

15 called me into his office and he asked me several 

16 questions because when I had sent forward the 
advertisement with my selection, Patricia Barnes, I had 

18 sent it forward with a memo telling him that I wanted to 

19 thank the panel as well, and I wanted him to thank the 
panel for doing such a nice job on it. 

Q. So I'm not sure I understand what the 
connection is between your asking for overtime and Mrs, 
Barnes' promotion or non-promotion. 

A, Because Mr. Campbell also said he would not let 
me readvertise for the position, so I was not going to 
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get anybody into that position since I did not select 
the person he wanted, which is why in April of 2004 I 
included that request when I went to see the Chairman. 
He would not let me readvertise for the position, which 
meant I was going to have to continue working excessive 
hours to make up for a missing billet. 

Q. So in April of 2004 when you asked for overtime 
from Ms. Connors, you already knew that Dan Campbell 
believed that you could not get overtime pay? 

A. No, 

Q. Dan Campbell had already denied you overtime 
pay by April 2004, is that correct? 

A. Dan Campbell had said he would instead look the 
other way if I wanted to take time off when I worked 
overtime. He did not say that I was not eligible for 
overtime. He did not say that I could not receive 
overtime. What he said was I could take a day off which 
was ludicrous. The reason I was putting in the overtime 
already was to make up for missing personnel. For me to 
take a day off would only serve to interfere with my 
completion of projects. 

Q. Did you tell Mr. Campbell at the time that you 
didn't want a day off, you wanted overtime pay? 

A. Yes. 

Q. And what did he say? 
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1 Q Okay, Do you have an id«i of what year? 

2 A No. 

3 Q Okay. All right Do you know whether this 

4 tcquest was made for all four modal offices all at the 

5 same time? 

6 A Without looking at the specific request, 

7 that would be hard for me to answer. I know at ^ven 

8 points in time requests were made and those type of 

9 positions were inchided In the requests. 

10 Q Okay, So are you saying thai at some pcant 

1 ] in time NTSB made its biannual request, if you will, 

1 2 for SES slotsaodinthatrequest they included SES 

13 slots for the four modal offices? Is fl;iat what you're 

14 saying? I'm justtiyingto understand. 

15 A I'm backing into the answer - 

16 Q Okay. 

57 A - because I know that those positions have 

18 been filled wthin SES so we had to have a slot in 

1 9 order to adv«tise. 

20 Q Okay. 

21 A So Fm kind of backii^ into it without being 

22 on ti>e inside of the process. 1 wouldn't have known 



1 tbespedfics. 

2 Q RighL 

3 A Bnt having known that we 

4 slots - 

5 Q Right 

6 A — we had to have a position tir used anoflier 

7 portion in the agraicy. So it could have been one of 

8 the two ways. 

9 Q Okay. 1 understand. 

10 A Okay. 

11 Q Tm asking a very specific question. I 

12 apologize. Vm not bdng clear so I'm going to try to 

13 be really dear. Okay? 

14 A Uh-huh. 

15 Q Tm asking wh^her you know at some point in 

16 time NTSB made a singje request for four SES slots for 
n all modal directors all at the same time. 

18 A I can't defiiutively answer that, I don't 

19 remember, 

20 Q Okay. That's fina I really am only 

21 interested in what you know. 

22 A Uh-huh. 



1 Q But I guess you do know that at some point 

2 in time NTSB made requests for SES slots for these 

3 modal directors. At some point in dme, 

4 A At some point in time. Yes. 

5 Q Okay. Do you know why the NTSB did that? 

6 A No. 

7 Q Do you tnow who made the requests? 

8 A The request is s^ed by the Chaiiman so it 

9 would have been ~ for NTSB that would have been the 

1 Mauagh^ IMrector and the Chairman. 

1 1 Q And who was the Manai^ng Mrector? I guess 

12 it depends on the point in time. 
A It dqends on the point in time. Our 

14 Mana^ng IHrectors have changed. 

Q Okay. Thafsfine. Do you know vAether at 
16 any point in time that NTSB made a request far an SES 
position for a modal diiecicr and that lequcst was 
denied by OPM? 

A What I know of that pn>ces5 is that you make 
a request idcntifj^ing positions. Th^ respond -mfli a 

22 Q Okay. 



1 A SoIcan'tdefinitiyelysaiythatXwas 

2 approved and X was ^ven, 

3 Q Isee. 

4 A I know that NTSB advertised certain 

5 positions that they had to have a slot for- 

6 Q Isee. So I nndeistand how this works. NTSB 

7 would say I want- Tm making up this nuiribernow- 

8 10 SES slots and then'OFM says 3«)u get d^ or 

9 vsiiatever they say. And thMi NTSB decides what to do 

10 with them. Is that how this pixwess works? 

1 1 A Correct 

12 Q So OPM does not say you must use it for this 

13 or you must use it for tiiat? 

14 A No. OPM does not say that 

15 Q How does the NTSB detainine where to 

16 allocate those specific slots? 

17 A That decision would be made by the Man^ng 

18 Director in consultation with the Cttaarman. I don't 

19 tmow what thii^ fh^ consider in that discussion. 

20 Q Okay. AH right "When the four offices 

21 were created or v/bea OSTS was split into four offices, 

22 do you know what pay levels tKose modal directws were 
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1 paid initially? 

2 A No. 

3 Q Do you know whether they were all classified 

4 at the same pay levd? 

5 A SESposiUoDSbydasMficationareSES 

6 pofiitioins. Their pay fa sqwrate and not necessarily 

7 aligned with that They have a range. And so without 

8 knovring specific people, I don't remember it at that 

9 levd of detail. 

10 Q Underetood. Okay. What I'm asking is when 

1 1 the four modal offices were originally created, they 

1 2 were not SES portions, correct? 

13 A Correct 

14 Q Okay. Do you know i^iat they were? 

15 A More than likdy they were GS-15's. 
Okay. What does GS-15 mean by the way? 
It is a genera! sdiedukd po^on at Grade 



16 

17 

18 15, 

19 

20 



IsfheiealevdhighCTtban 15? 
On the general schedule, no. 

21 Q All ri^t. Now, were dl of the four modd 

22 director paid at the levd of GS-15 before th^ 



the 



AEso for as long as I 
ause that — by 

3 person second to the Director. 

4 Q CorrecL Yes-Soiiicanswertotbat- 

5 A TheanswertotiiequMiionisasloi^as 

6 I've known it to be, it's an SES. 

7 Q Ocay. Do yo« know why the Director and 

B Deputy Director of OAS were, as long as you remember. 

9 paid at the SES level? 

10 A That's liow those positions were dasafied. 

11 Q Do yoQ know vMy they wae clasafied that 

12 way? 

13 A No. 

14 MR.SCHER; Offtherecoid. 

15 (Discussicm off the recoid) 

16 MR.SCHER: Go on the record. 

17 BYMR.SCHSI: 

18 Q Do you know whether at some point an SES 
\9 slot became avdlable forthe Mratorof the Office 

20 ofEaJ]way-KpelineandHazaidousMaterials,whidi 
rm going to use ORPH because 1 cant seem to say this 

22 coirecdy. 



became SES? 

A Yes. 

Q Okay. I want to turn your attention to the 
Office of Airline Safely or OAS. When if ever was the 
Director of OAS paid at the SES level? 

A When if ever? 

Q Yes. 

A The EWrector of OAS is an SES position. 

Q It is now? 



It is now. 

Okay, Do you know when it became an SES 



11 
12 

13 A I've always remranbered it to !« an SES 

14 posifioa. 

15 Q As long as you ~ 

16 A As long as I can remoiiber, it has been an 

17 SES positjoo. 

18 Q Okay. Doyouknow when if ever the Deputy 

19 Director of OAS was eyra- paid at the SES levd? 

20 A The D^n^ Director in OAS has been in SES 

21 for as long as I remember ~ 

22 Q Also for as long as you remember? 



That's fine. Yes. TlieDirectwrfREH? 

Yes. 

Yes: 

Doyouknow when that happened? 



d2004. 



L 



7 2003, 20O4. Somewhere in ttiat area. 

8 Q And do you know how that slot becaihe 

9 available? 

10 A No. No,Idonot 

11 Q Okay. Do you know why the NTSB gave the SES 

12 slot to ORPH? 

13 A No, I do not 

14 Q When if ever, to your knowledge, okay, has 

15 an NTSB employee been non competitively i»omotcd to do 

16 an SES position? 

17 A NfHi competitively promoted? 

18 Q Yes. 

19 A By noncompetitive promotion do you mean that 

20 they were moved in there without announcement and 

21 bidding on the job? 

22 Q Yes. That's what Pm asking. 
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209 




211 


1 A I don't know, I didn't ask that it be 


1 


Q Now, those issues right there diat we 


2 prepared, I don't think. 


2 


discussed, were those ccesistent, those negative 


3 MR, LOWINGER: Are we off the seal? 


3 


comments that went to - you mentioned a lack of 


4 MR.LUONG: I can teU you where it is. 


4 


respect between Mr. Campbell Mr. Ellingstad, 


5 Starting at Ejthibit 3. We can go back- 


5 


Ms. Weinstein, and I believe you also said you had 


6 MR. LOWINGER: Starting with Exhibit 4 - 


6 


issues with her as well, widi her perfrarmance; is that 


7 MR.LUONG: I think we went out from under 


7 


correct? 


8 seal widi Exhibit 3. 


8 


A I don't believe I said that. I said I 


9 MR. LOWINGER: Exhibit 2 is under seal. 


9 


didn't respect her. I didn't say 1 had issues with 


10 MR.LUONG: Onrect. Well, the questions 


10 


her condnct 


11 related to Exhibit 2. 


11 


Q You didn't respect hCT work? 


12 MR- LOWINGER: So it will go from question 


12 


A Yes, her managment of the office. 


13 2, and when we start witii question 3, please take it 


13 


Q Isitlinritedtolheman^craentofthe 


14 off die seal. 


14 


office? 


15 THE WITNESS: I drait think I have ever 


15 




16 seen this document. Exhibit 13. 


16 


are asking. 


17 BY MR. LOWINGER: 


17 


Q Is it limited to die management or is it 


18 Q Would it be recorded in the nramal course 


18 


Umited to analysis or - 


19 of NTSB's events? 


19 


A I think it is both. 


20 A IbeUeveso. 


20 


Q And the leaderd]iip and the four or five 


21 Q Doyouknowhowitwasreconied- 


21 


topics we mentioned before? 


22 A Exhibit 13, no, Idon'L 


22 


A Yes. 


210 

I Q You are not going to opine as to the 


1 


212 

Q Was that conastent from 2005 to 2006 in 


2 authenticity of this document? 


2 


your role as general counsel, sir? 


3 A No. 


3 


A I don't recall. 


4 Q Is Charlie Perrara Dan Campbell's friend? 


4 


Q Was there any period - let me ask it 


5 A Yes. 


5 


another way. Was that consistent with Dan Canqibell's 


6 MR.LUONG: Objection. 


6 


feelings toward Ms. Murtagh Cooke from 2000 to 2006? 


7 BY MR. LOWINGER: 


7 


A I don't know if it was that enlire period. 


8 Q How are they friaids? 


8 


but it was certainly consistent with Dan's views for 


9 A ITiey fish together, fliey spend dme 


9 


some of that period. 


10 toother. They arc friends. 


10 


Q And what part? 


11 BYMR-LOWINGERi 


11 


A Idon'tknow,Ican'tpinpouitittoyou. 


12 Q Earlier in OUT conversation, I asked you 


12 


Q Would it be closer to 200 1 than 2005 that 


13 about opinions regarding Ms. Murtagh Cooke's 


13 


it began? 


14 shOTtcomings and we discussed the following: 


14 


A I don't know. 


1 5 Leadership, management, we discussed analysis 


15 


Q Would it have been a larger portion of that 


16 contained in reports and report development in 


16 




17 general; is that conect, sir? 


17 


shorter portion of that six-year period? 


18 A Yes. 


18 


MR. LUONG: Objection. Asked and answered. 


19 Q Other than those issues, what other 


19 


THE WITNESS: I don't know. 


20 negative commaits are there about Ms. Murtagh Cooke 


20 


BY MR. LOWINGER: 


21 that you are aware of? 


21 


Q What about with regard to Elaine Weinstein? 


22 A I don't recall any. 


22 


MR. LUONG: Same objection. 
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37 




■ 

39 


1 meet the standard of a writer/editor, perhaps even 


1 




2 lawyers. But there is a very functional level that 


2 


first ran tiirough? 


3 engineers or inves%ators can get their thoughts down 


3 


A. Iwasdeputydu-ector.andlcameinasa 


4 and pn^ress it through to a logical conclusion. So 


4 


GS-15. And then some short period iift» that they bid 


5 it's much more technical. 


5 


the job - or (hey bid the job to come in as a 15, so 


6 Q. rvereadplentyofsciendficjoumalsand 


6 


IhadtbejobaslS. And then I «m*l remember 


7 enjoyed the love of passive voice. 


7 


whether we bid thai into SES or not, but I know I had 


8 Well, excuse me. I didn't mean to suggest. 


8 


to go Ihrough Ihe application process to be accepted 


9 sir,thatyouarcanedilCHr. I guess vAal I was 


9 


into the SES. 


10 trying to say was more oF an ofversight - 


10 


So I tWnk the job, I went in as a 15, and 


11 A. Oh, yeah, I agree with that. I understand 


11 




12 your comment. 


12 


not. There is certainly a record of that somewhere. 


13 Q. Okay. And you were ihe deputy director in 


13 


What I do remember is filling out the huge amount of 


1 4 Research and &igineering. Then did you move from 


14 


paperwork fiiat seemed somewhat ofascnre to me. But you 


15 there to another position before you arrived at the 


15 


fin it out and it goes ofT somewhere. 


16 directorofAviationSafety? 


16 


Q. Ifs like 40 p^s long. 


17 A. I3h-huh. 


17 


A I know. And fw whatever, it was accepted 


1 8 Q. What was your next step? 


18 


as adequate, and then I was in the SES m that 


19 A. I was deputy director in the Office of 


19 


position. 


20 Aviation Safety, 


20 


Q. Did you have to interview for the SES 


21 Q. And when did you take that position, sir? 


21 


position? 


22 A. If I could get them all laid out, maybe I 


22 


A. Idon'tremenAer. Whatldoranembta-is 


3S 
1 can mnMnher the dates. It was before 200O, Let me 


1 


40 
interviewing for the deputy, the GS-15 position. And 


2 go throogh the list real quidc 


2 


that had been an SES positiwi. Dr. LodbtUaMClw was 


3 I was deputy director m R&E, got into the 




bead of R&E and Dr. Ellingstad was deiwty, and for 


4 SES in R&K I want down and was depu^ director in 




Kveral years he was m the SES poation as deputy. 


5 GAS for a period of time. Came back and was deputy 




And Dr. Loeb moved down to AS and Dr. Ellingstad moved 


6 director in R&E again. The guy that came m belnnd me 




to be director. Then I moved up as a GS-15, and then 


7 didn't work outAg^iien I went back as d^iuty 






8 director qKt^jfidttieD du^ctor of CAS. 




into an SES. 


9 Q. Did you always stay an SES during that 




Q, Isee. 


10 time? 




A. So whether there was an interview for that 


11 A. Yes. 




back then, I just don't remember. 


12 Q. So when you went from Aviation Safety back 




Q. Do you remember where you saw the 


13 to Research and Engineering, or from Research and 




advertisement far the SES posaticn? 


14 Engineering back to Aviation Safety, you never had to 






15 give up your SES? 




fur an SES. I don't know what you mean, 


16 A. No. 




advertisement. 


17 Q. Do you remember when you first obtained SES 




Q. A posting, maybe an internal posting 


18 status? 




A. Well, I don't know. No, I doo't remember. 


19 A. Oil, boy. What did I say earlier? I think 




I remember there was a - What I vaguely remember is 


20 it was like '96, '97, something like that 




that I turned m my appUcation for the SES, and I 


21 Q. Do you think it was halfway through your 






22 time in Research and Engineering as the deputy 


22 


There were a number of people that bid on Ihe SES 
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